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Foreword 


The  concern  of  state  officials  with  occupational  and  professional  regulation 
issues  has  grown  rapidly  in  recent  years.  This  increased  attention  is  attributable  to  at 
least  three  factors,  the  first  being  "sunset"  legislation.  Since  Colorado  enacted  a 
sunset  law  in  1976,  more  than  one  half  the  states  have  adopted  similar  legislation.  In 
more  than  15  states,  this  legislation  has  focused  primarily  on  state  regulatory 
agencies  and  boards.  Many  of  these  boards  have  operated  outside  of  the  traditional 
accountability  mechanisms  used  in  state  government — appropriations  and  budget 
processes,  civil  service  personnel  policies,  and  policy  and  administrative 
coordination  through  an  executive  umbrella  agency.  Thus,  these  boards  and 
agencies  have  become  a  likely  target  for  program  review. 

A  second  factor  is  the  growth  in  requests  for  licensure  of  new  occupations. 
Changes  in  technology  and  increased  specialization,  especially  in  the  health  field, 
have  encouraged  formation  of  new  occupational  groups  that  seek  state  regulation. 
In  many  states,  a  dozen  or  more  bills  are  routinely  introduced  in  each  legislative 
session  seeking  licensure  of  various  occupations. 

Finally,  recent  proposals  to  adopt  national  systems  of  manpower  credentialing 
have  caught  the  attention  of  state  policymakers.  Such  proposals  have  ranged  from 
national  councils  to  set  criteria  for  regulatory  agencies  to  actual  federal  licensure  or 
certification  of  individual  practitioners.  State  officials  and  others  who  seek  to 
maintain  occupational  licensure  as  a  state  function  have  begun  to  take  a  closer  look 
at  licensing  practices  and  the  allegations  that  have  accompanied  the  call  for  a 
national  system. 

These  regulatory  issues,  other  problems  in  health  care  delivery  in  general,  and 
the  regulation  of  health  care  practitioners  in  particular  were  the  chief  concerns  of 
the  state  officials  who  worked  as  part  of  the  Council  of  State  Governments' 
National  Task  Force  on  State  Dental  Policies.  This  publication  contains  the  final 
report  and  recommendations  of  this  task  force. 

The  Council  of  State  Governments  would  like  to  thank  the  members  of  this 
task  force  for  their  hard  work  and  thoughtful  deliberations.  Excellent  staff  work 
was  provided  by  Doug  Roederer,  Neil  Duncliffe  and  Jim  Ridenour,  the  project 
director. 


Lexington,  Kentucky 
February  1979 


William  J.  Page,  Jr. 

Executive  Director 

The  Council  of  State  Governments 


Preface 


There  is  growing  concern  among  state  officials  over  the  myriad  of  laws,  rules, 
and  regulations  that  govern  the  various  occupations  and  professions.  Of  specific 
concern  are  the  complex  arrangements  various  states  have  implemented  to  govern 
the  health  care  professions. 

In  1977,  the  Council  of  State  Governments  appointed  the  National  Task  Force 
on  State  Dental  Policies  to  review  and  make  recommendations  on  the  role  that  state 
governments  play  in  providing  the  basic  governmental  framework  under  which  the 
dental  profession  can  most  safely  and  efficiently  deliver  dental  care  services  to  the 
consuming  public. 

Two  key  phrases  became  a  part  of  all  the  discussions  of  the  task  force.  First  and 
foremost,  the  task  force  agreed  that  protecting  the  health  and  safety  of  the 
consuming  public  was  the  foundation  upon  which  all  state  dental  practice  acts  and 
other  health  regulatory  legislation  should  be  based.  Second,  the  task  force  agreed 
that  the  health  and  safety  of  the  consuming  public  should  be  protected  with  a 
minimal  amount  of  governmental  interference  in  the  free  enterprise  system  of 
providing  dental  care  services. 

In  an  effort  to  hear  the  broad  range  of  divergent  opinions  that  necessarily 
accompany  such  an  undertaking,  the  task  force  commissioned  seven  papers  on 
topics  essential  to  dental  care  delivery  and  regulation.  Those  papers  did  not 
represent  the  views  of  the  task  force  but  were  used  to  spark  a  lively  debate  from  and 
among  the  dental  care  community.  The  papers  were  quite  successful  in  generating 
debate  and  the  task  force  wishes  to  thank  those  who  took  the  time  to  give  us  the  very 
broadest  of  views  on  each  of  the  dental  care  issues  studied. 

From  the  papers,  the  responses  to  the  papers,  and  from  testimony  and 
hearings,  the  task  force  developed  the  suggested  state  legislation  found  in  this 
report.  The  legislation  in  draft  form  was  completed  in  July  1978  and  was  widely 
distributed  to  interested  individuals  and  organizations  in  the  dental  profession  and 
government.  Public  hearings  on  the  legislation  were  held  in  Chicago,  Illinois,  on 
September  25,  1978,  and  in  Anaheim,  California,  in  conjunction  with  the  American 
Dental  Association's  annual  meeting,  on  October  24,  1978. 

The  results  of  the  task  force  effort  can  be  found  in  this  report  in  the  form  of 
suggested  state  legislation  accompanied  by  explanatory  materials.  It  is  absolutely 
essential  that  the  reader  understand  that  neither  the  task  force  nor  the  Council  of 
State  Governments  seeks  the  adoption  of  "model"  or  "uniform"  legislation 
throughout  the  states.  The  task  force  recognizes  that  each  state  is  unique  and  must 
adopt  legislation  that  fits  that  state's  needs.  The  legislation  proposed  by  the  task 
force  is  meant  to  serve  as  a  policy  guide  for  state  officials  who  are  contemplating 
changes  in  their  state  dental  practice  act  or  overall  health  regulatory  legislation.  The 
task  force  also  recognizes  that  all  or  parts  of  the  suggested  legislation  may  have  little 
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relevance  in  a  particular  state  or  that  some  states  may  have  already  adopted 
substantially  similar  legislation.  However,  the  task  force  effort  in  drafting  this 
legislation  has  been  thorough  and  review  of  this  work  for  those  contemplating 
changes  in  state  law  is  highly  recommended. 

I  wish  to  thank  the  task  force  members  and  staff  for  their  hard  work  and 
dedication  to  this  effort.  It  was  a  pleasure  to  work  with  each  of  them. 

Lieutenant  Governor  Zell  Miller,  Georgia 

Chairman 

National  Task  Force  on  State 

Dental  Policies 


viu 


1.  The  Study  and  Decisionmaking  Process 


In  May  1977,  the  Council  of  State  Governments  appointed  a  task  force  of  state 
elected  and  appointed  officials  to  study  the  regulation  of  health  professionals  and, 
in  particular,  dental  practitioners.  The  primary  purpose  of  the  study  was  to  draft  a 
suggested  state  dental  practice  act.  The  role  of  the  task  force  was  to  supervise  the 
study  and  make  appropriate  policy  determinations.  Task  force  members  were 
sought  who  had  experience  on  standing  or  special  study  committees  in  the  areas  of 
licensing  and  regulation,  health,  or  education.  Those  task  force  members  with 
backgrounds  in  dentistry  or  related  fields  were  chosen  to  assist  the  task  force  in 
understanding  issues  of  a  technical  nature,  and  not  as  official  representatives  of  any 
group. 

One  of  the  task  force's  first  assignments  was  to  identify  the  issues  to  be 
considered.  The  task  force  limited  the  issues  studied  to  those  that  could  be  addressed 
in  the  context  of  state  regulatory  legislation.  As  a  result,  such  important  questions 
as  the  role  of  state  government  in  financing  dental  care  services  were  omitted  from 
the  study. 

Some  issues  delineated  by  the  task  force  related  specifically  to  dentistry.  These 
issues  included  the  proper  role  of  state  governments  in  providing  flexible  health  care 
delivery  systems,  as  well  as  the  need  to  clarify  roles  and  responsibilities  of  various 
dental  care  practitioners.  With  legislation  to  license  dental  laboratory  technicians  to 
practice  independently  of  dentists  under  consideration  in  nearly  one  half  the  states, 
the  denturism  question  was  clearly  the  most  volatile. 

Most  issues  defined  by  the  task  force  clearly  had  implications  beyond 
dentistry — for  all  health  professions  or  even  for  all  state-regulated  occupations. 
Such  issues  included  the  makeup  of  the  boards  of  dentistry;  the  boards'  relationship 
to  other  state  agencies;  the  utility  and  integrity  of  the  licensing  process;  testing, 
continuing  competence,  and  discipline;  and  the  relationship  of  state  government  to 
the  education  of  practitioners.  Frequently,  as  these  issues  were  discussed,  task  force 
members  studied  examples  from  a  wide  variety  of  professions  and  occupations  as 
they  debated  proposed  alternatives  to  existing  legislation. 

At  the  first  meeting,  the  task  force  delineated  seven  topics  which  were  of  key 
importance  to  the  study.  A  background  paper  for  each  topic  was  drafted  and 
distributed  to  many  interested  organizations  and  individuals  (see  the  Bibliography). 
Comments  were  invited  to  each  paper.  The  primary  purpose  of  the  papers  was  to 
provide  a  vehicle  for  interested  parties  to  express  positions  to  the  staff  and  task 
force.  Over  140  responses  to  the  papers  were  received. 

After  reviewing  the  background  papers  and  the  comments  received,  the  task 
force  considered  a  variety  of  policy  options.  As  it  made  decisions  on  these  options, 
the  task  force  directed  the  drafting  of  two  pieces  of  suggested  legislation:  a  dental 
practice  act  for  those  states  considering  changes  in  laws  affecting  dentistry,  and  a 
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second  piece  of  legislation  which  provides  for  changes  in  the  overall  state  health 
regulatory  structure  and  shifts  certain  duties  from  licensing  boards  to  a  council  with 
coordinating  authority. 

When  the  preliminary  drafts  of  the  legislation  were  agreed  upon  by  the  task 
force,  those  parties  who  had  been  receiving  the  background  papers  for  review 
received  the  draft  legislation.  The  task  force  received  over  500  written  responses  to 
the  legislation  and,  in  addition,  heard  nearly  50  witnesses  at  its  two  public  hearings. 
After  reviewing  the  testimony  received  in  writing  and  during  two  months  of  public 
hearings,  the  task  force  made  final  decisions  on  the  various  provisions  to  be 
included  in  the  legislation  and  approved  the  final  draft  of  this  report. 


2.  Explanation  of  Suggested  Legislation 


The  legislation  presented  here  is  suggested  legislation.  The  Council  of  State 
Governments  and  the  task  force  want  to  indicate  clearly  the  meaning  of  the  term 
"suggested."  Suggested  legislation  is  not  the  same  as  what  is  described  as  uniform 
laws  or  model  laws.  Generally,  uniform  laws  are  expected  to  be  adopted  by 
governmental  units  as  drafted,  because  uniformity  itself  is  one  of  the  goals  to  be 
achieved.  Examples  include  Uniform  Rules  of  Criminal  Procedures,  Uniform  Rules 
of  Evidence,  Uniform  Consumer  Credit  Code,  and  the  Uniform  Land  Transactions 
Act. 

A  model  bill  is  a  piece  of  legislation  which  seeks  to  address,  in  comprehensive 
fashion,  a  determined  need.  Model  bills  are  often  reform  legislation  intended  to 
provide  order  in  an  area  where  existing  legislation  is  out-of-date,  internally 
inconsistent,  too  broad  or  too  narrow,  or  for  some  other  reason  inadequate  to 
implement  current  state  policy. 

On  the  other  hand,  suggested  legislation,  although  in  appropriate  legislative 
form,  is  designed  to  bring  to  the  attention  of  policymakers  some  of  the  critical  issues 
which  need  to  be  addressed.  The  Council  and  the  task  force  do  not  necessarily 
expect  that  this  suggested  legislation  will  be  enacted  as  presented  here.  Some 
provisions  may  be  appropriate  solutions  to  problems  as  identified  by  a  particular 
state.  In  other  cases,  an  idea  presented  in  this  legislation  may  be  utilized  but  changed 
to  conform  to  current  state  organization  or  procedure. 


3.  Suggested  State  Dental  Practice  Act 


Most  decisions  to  regulate  or  not  regulate  an  occupational  group  present  the 
policy  dilemma  of  balancing  the  benefits  of  a  free  economy  against  a  degree  of  risk 
should  regulation  not  be  adopted.  Restrictions  on  a  free  economy  can  bar 
practitioners  from  earning  a  livelihood,  create  an  artificial  scarcity  of  services,  and 
dilute  healthy  competition.  On  the  other  hand,  the  unregulated  practice  of  the 
health  professions  can  endanger  the  public's  health  and  safety. 

As  a  working  premise,  it  was  decided  that  any  suggested  legislation  on  licensing 
dental  practitioners  should  contain  only  provisions  which  bear  a  direct  and 
substantial  relationship  to  the  protection  of  public  health  and  safety.  Many 
provisions  common  to  most  dental  laws  were  judged  to  have  only  a  tenuous  or 
marginal  relationship  to  public  health  and  safety  and,  therefore,  were  not  included 
in  this  act.  These  cases  are  illustrated  in  the  section-by-section  commentary.  As  an 
adjunct  to  public  health  and  safety  criteria,  the  task  force  decided  that  a  state  was  ill- 
advised  to  favor  any  single  delivery  mode  in  its  practice  act.  Current  dental  laws 
favor  a  private  practice  model  and  limit  various  alternative  delivery  modes  by 
limiting  the  number  of  dental  offices,  limiting  the  number  of  auxiliaries  which  may 
be  lawfully  employed,  and  limiting  dental  practice  ownership.  The  task  force 
decided  that  deleting  these  common  provisions  would  not  inherently  risk  public 
health  and  safety.  While  a  public  health  and  safety  argument  can  be  made — if  a 
dentist  employs  six  auxiliaries  and  if  he  does  not  properly  supervise  them,  then  they 
might  do  things  which  could  endanger  the  public — the  task  force  strongly  felt  that 
adequate  enforcement  was  a  more  effective  approach  to  these  potential  problems 
than  excessively  restrictive  legislation. 

A  policy  judgment  was  made  that  the  better  course  would  be  to  eliminate 
arbitrary  restrictions  on  delivery  systems  and,  instead,  "enable"  as  many  varieties  of 
service  delivery  as  the  marketplace  can  muster.  To  achieve  this  effect,  several  key 
decisions  were  made.  Auxiliaries  were  given  a  scope  of  practice  which  potentially 
includes  all  functions  which  they  could  be  trained  to  perform  safely.  The  legislation 
authorizes  the  board  to  permit  delegation  of  particular  functions  based  on 
achievement  of  certain  education  and  training.  Three  degrees  of  supervision  were 
defined  so  that  auxiliaries  could  work  under  the  minimum  degree  of  supervision 
necessary  to  adequately  protect  public  health  and  safety.  Association  of  general, 
specialty,  and  other  health  care  practitioners  is  permitted  as  in  any  lawful  business 
entity.  Restrictions  on  practice  sites  and  numbers  in  the  auxiliary  work  force  were 
eliminated.  Finally,  limits  on  the  ownership  of  dental  practices  were  removed. 

In  summation,  the  task  force  saw  its  charge  as  satisfying  the  need  to  assure  the 
public  protection  from  unqualified  practitioners  without  unduly  limiting 
innovation  in  dental  care  service  delivery.  The  task  force  perceived  a  direct 
relationship    between    unnecessarily    restrictive    legislation    and    an    unhealthy 
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dampening  of  desirable  innovation  and  competition.  Thus,  the  decision  to  "enable" 
delivery  systems  is  in  this  legislation.  The  task  force  is  convinced  that  marketplace 
forces  deemed  beneficial  in  industry  have  benefit  in  health  care  delivery  as  well, 
without  sacrificing  the  present  high  quality  of  care. 


6       DENTAL  PRACTICE  ACT 
Suggested  Legislation 

(Title,  enacting  clause,  etc.) 


Article  I 
[General  Provisions] 

1  Section  101.  [Short  Title.]  This  act  may  be  cited  as  the  [state]  Dental 

2  Practice  Act. 

1  Section  102.  [Definitions.]  As  used  in  this  act: 

2  (1)  "Board"   means   the   [state]    Board    of   Dentistry   established   by 

3  Article  II  of  this  act. 

4  (2)  "Dentistry"  means  the  healing  art  which  is  concerned  with  the 

5  examination,  diagnosis,  treatment  planning,  and  care  of  conditions  with- 

6  in  the  human  oral  cavity  and  its  adjacent  tissues  and  structures. 

7  (3)  "Dentist"   means  a   person  who  may   perform  any  intraoral  or 

8  extraoral  procedure  required  in  the  practice  of  dentistry  and  to  whom  is 

9  reserved  the  responsibilities  specified  in  Section  401(b). 

10  (4)  "Dental"  means  pertaining  to  dentistry. 

1 1  (5)  "Dental  hygienist"  means  a  person  who,  under  the  supervision 

12  of  a  dentist,  renders  the  educational,  preventive,  and  therapeutic  dental 

13  services  as  determined  by  Section  402,  as  well  as  any  related  extraoral 

14  procedure  required  in  the  practice  of  those  services. 

15  (6)  "Dental  assistant"  means  a  person  who,  under  the  supervision 

16  of  a  dentist,  renders  assistance  to  a  dentist,  dental  hygienist,  dental  tech- 

17  nician,  or  another  dental  assistant  as  described  in  Section  403. 

18  (7)  "Commercial    dental   laboratory"   means   an   enterprise   engaged 

19  in  making,  providing,  repairing,  or  altering  oral  prosthetic  appliances  and 

20  other  artificial  materials  and  devices  which  are  returned  to  a  dentist  and 

21  inserted  into  the  human  oral  cavity  or  which  come  in  contact  with  its 

22  adjacent  structures  and  tissues. 

23  (8)  "Dental  technician"  means  that  person  who,  at  the  authorization 

24  of  the  dentist,  makes,  provides,  repairs,  or  alters  oral  prosthetic  appliances 

25  and  other  artificial  materials  and  devices  which  are  returned  to  a  dentist 

26  and  inserted  into  the  human  oral  cavity  or  which  come  in  contact  with  its 

27  adjacent  structures  and  tissues. 

28  (9)  "Dental    prosthetic  auxiliary"  means  a   person  who,   under  the 

29  direct,  indirect,  or  general  supervision  of  a  dentist,  provides  extraoral  and 

30  intraoral  services  to  patients  as  provided  in  Section  405. 

31  (10)  "Dental  auxiliary"  means  a  person  who,  under  the  supervision 

32  and  authorization  of  a  dentist,  provides  dental  care  services  directly  to  a 

33  patient. 

34  (11)  "Direct    supervision"   means   supervision   of  a  dental  auxiliary 

35  requiring  that  a  dentist  diagnose  the  condition  to  be  treated,  a  dentist 


COMMENTARY 


Sec.  102(2).  Existing  dental  practice  acts  are  remarkably  uniform  in  their  approach  to  defining 
dentistry.  These  acts  generally  contain  an  exhaustive  list  of  specified  procedures  which  are  deemed,  in 
total,  to  constitute  the  practice  of  dentistry.  The  task  force  concluded  that  this  approach  was  undesirable 
for  several  reasons: 

( 1 )  The  "shopping  list"  approach  does  not  capture  the  singular  element  in  a  dentist's  training  which 
distinguishes  the  dentist  from  all  auxiliaries.  That  element  is  the  depth  of  biomedical  training  sufficient  to 
enable  diagnosis  of  patient  conditions  and  which  justifies  entrusting  overall  responsibility  for  patient 
care. 

(2)  University  research  and  practical  experience  has  indicated  that  non-dentist  auxiliary  personnel 
may  be  trained  to  perform  certain  procedures  safely,  although  such  procedures  are  currently  reserved 
exclusively  to  dentists  in  nearly  every  state.  If  auxiliaries  can  perform  a  specific  procedure  safely  under 
proper  supervision,  why  should  it  be  reserved  solely  to  dentists?  The  task  force  concluded  that  a  more 
valid  approach  would  be  that  which  expresses  a  dentist's  duties  in  terms  of  overall  responsibilities  which 
no  auxiliary  has  the  training  to  undertake.  At  the  same  time,  the  suggested  legislation  authorizes  every 
specific  procedure  in  dentistry  as  part  of  a  dentist's  scope  of  practice.  The  dentist  is,  therefore,  not 
displaced  from  chairside  although  defined  in  quite  a  different  fashion. 

(3)  Finally,  the  "shopping  list"  approach  is  inflexible.  An  act  of  the  legislature  is  required  should  it 
become  desirable  at  some  time  to  delegate  a  selected  procedure  to  an  auxiliary.  As  a  practical  matter,  this 
often  leads  to  widespread  violations  of  existing  law  when  legislative  action  is  not  forthcoming.  In  the 
judgment  of  the  task  force,  this  is  to  be  avoided.  A  definition  of  "dentist"  which  reserved  essential 
responsibilities  coupled  with  the  requirement  that  a  dentist  authorize  any  auxiliary  service  was  judged  to 
be  a  sufficient  safeguard  to  public  health  and  safety.  The  dental  board  is  in  a  better  position  than  the 
legislature  to  make  decisions  which  adjust  the  scopes  of  practice  of  dental  auxiliaries.  This  may  be  done  at 
any  time  subject  to  the  procedures  of  Section  406. 

Sec.  102(7).  The  task  force  concluded  that  the  operations  of  commercial  dental  laboratories  should 
be  regulated  by  an  agency  of  state  government.  Some  in  the  dental  laboratory  industry  have  strong 
objections  to  regulation  of  any  kind  and  nearly  all  object  particularly  to  regulation  by  a  board  of 
dentistry.  The  laboratory  industry  fears  that  vesting  regulatory  power  over  laboratories  in  boards  of 
dentistry  could  lead  to  economic  domination  of  their  industry  by  regulators  who  are  their  sole  customers 
as  well.  Laboratory  operators  consider  themselves  to  be  separate  business  entities  from  dental  offices  and 
not  dental  auxiliaries. 

The  task  force  determined  that  dental  laboratories  should  be  regulated.  The  task  force 
recommends  regulation  by  the  state  department  of  health  rather  than  the  board  of  dentistry.  The 
regulation  recommended  by  the  task  force  is  a  regulation  of  a  business  entity  and  not  occupational 
licensure.  The  form  of  regulation,  in  the  task  force's  judgment,  is  a  matter  of  individual  state  decision.  It 
could  range  from  mere  reporting  of  the  business  name  and  address  to  licensure  of  the  laboratory 
involving  periodic  inspection  regarding  handling  of  hazardous  materials,  cleanliness,  sanitation,  etc. 
Laboratory  licensure  would  be  similar  to  restaurant  licensure  in  that  the  business  itself  and  not 
employees  would  be  the  subject  of  the  regulation.  The  task  force  concluded  that  dental  laboratory 
operations  raise  public  health  and  safety  concerns  which  merit  state  interest.  It  suggests  that  state 
officials  ascertain  the  need  for  and  type  of  regulation  needed  in  their  states. 

Sec.  102(5),  (6),  (9),  and  (10).  In  the  definition  of  dental  auxiliaries,  the  key  word  is  "supervision." 
The  word  choice  reflects  a  deliberate  task  force  decision  not  to  sanction  independent  auxiliary  practice. 
The  task  force  concluded  that  it  was  desirable  to  keep  a  dentist  involved  in  and  responsible  for  auxiliary 
practice. 

Sec.  102(11).  All  degrees  of  supervision  in  this  legislation  are  ultimately  tied  to  the  dental  board 
power  to  modify  scopes  of  practice.  Direct  supervision  should  be  prescribed  where  the  authorized 
procedure  is  of  a  nature  which  will  require  a  dentist's  presence  for  advice,  technical  knowledge,  and 
consultation.  This  supervision  is  highly  restrictive,  but  does  not  require  that  the  dentist  be  physically 
present  at  chairside.  The  dentist  must,  however,  be  physically  present  in  the  dental  office.  Note  that  two 
types  of  authorization  are  required  before  an  auxiliary  can  perform  any  procedure  under  any  degree  of 
supervision.  The  procedure  must  he  authorized  by  state  law  and  then  authorized  by  an  individual  dentist 
who  believes  that  the  auxiliary  is  competent  to  perform  that  service. 
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36  authorize  the  procedure  to  be  performed,  a  dentist  remain  in  the  dental 

37  office  while  the  procedures  are  performed,  and  that  before  dismissal  of 

38  the  patient  a  dentist  has  approved  the  work  performed  by  the  auxiliary. 

39  (12)  "Indirect  supervision"  means  supervision  of  a  dental  auxiliary 

40  requiring  that  a  dentist  authorize  the  procedure  and  that  a  dentist  be  in 

41  the  dental  office  while  the  procedures  are  performed  by  the  auxiliary. 

42  (13)  "General  supervision"  means  supervision  of  a  dental  auxiliary 

43  requiring  that  a  dentist  authorize  the  procedures  which  are  being  carried 

44  out,  but  not  requiring  that  a  dentist  be  present  when  the  authorized  pro- 

45  cedures  are  being  performed.  The  authorized  procedures  may  also  be  per- 

46  formed  at  a  place  other  than  the  dentist's  usual  place  of  practice.  The  is- 

47  suance  of  a  written  work  authorization  to  a  commercial  dental  laboratory 

48  by  a  dentist  does  not  constitute  general  supervision. 

49  (14)  "Practitioner"  means  a  person  licensed  or  otherwise  authorized 

50  to  practice  dentistry  or  any  dental  auxiliary  occupation  under  this  act. 

51  (15)  "Public  member"  means  a  person  who  is  not  a  health  profes- 

52  sional  [and  who  is  not  a  parent,  spouse,  sibling,  or  child  of  a  health  pro- 

53  fessional  or  health  professional  student].   For  purposes  of  board  mem- 

54  bership,  any  person  with  a  significant  financial  interest  in  a  health  service 

55  or  profession  is  not  a  public  member. 

Article  II 
[Administrative  Provisions] 

1  Section  201.  [Board  of  Dentistry.] 

2  (a)  The  [state]  Board  of  Dentistry  shall  consist  of  [9]  members,  a  ma- 

3  jority  of  whom  shall  be  dentists  licensed  to  practice  in  this  state,  a  repre- 

4  sentative  from  each  dental  auxiliary  occupation  regulated  by  the  board, 

5  and  at  least  one  public  member. 

6  (b)  The  governor  shall  appoint  [  ]  members  of  the  board  to  a 

7  term   of  two  years,  [  ]   members  to  a  term  of  three  years,  and 

8  [  ]  members  to  a  term  of  four  years,  commencing  on  the  date  this 

9  act  takes  effect.  After  expiration  of  the  terms  of  members  first  appointed 

10  under  this  act,  each  of  their  successors  shall  hold  office  for  a  term  of  four 

11  years.   In  the  event  that  a  member  is  unable  to  complete  his  term,  the 

12  successor  shall  be  appointed  to  serve  the  unexpired  portion  of  his  pre- 

13  decessor's    term.     Members     shall     be    eligible    for    reappointment    to 

14  [  ]  terms. 

15  (c)   A  member  of  the  board  may  be  removed  from  office  for  cause  or 

16  if  found  guilty  of  a  violation  of  any  provision  of  Section  501  of  this  act.  A 

17  member  subject  to  disciplinary  proceedings  shall  disqualify  himself  from 

18  board  business  until  the  charge  is  adjudicated. 

19  (d)  A  member  of  the  board  shall  receive  compensation  of  $[  ] 

20  for  each  day  or  portion  of  a  day  which  he  spends  in  carrying  out  his  duties 

21  as  a  board  member.  Each  member  shall  also  receive  reimbursement  for 
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Sec.  102(12).  This  level  of  supervision  is  again  tied  to  the  board  power  to  modify  auxiliary  scopes  of 
practice.  This  level  of  supervision  contemplates  a  situation  where  the  auxiliary  is  essentially  competent  to 
provide  the  service  yet  potential  complications  require  the  availability  of  a  dentist.  In  other  situations,  by 
nature  of  its  relation  to  a  dentist's  services,  the  function  would  usually  be  performed  in  the  presence  of  a 
dentist.  An  example  might  be  the  placing  of  restorative  materials. 

Sec.  102(13).  This  degree  of  supervision  is  intended  for  procedures  which  are  completely  within  an 
auxiliary's  competence.  Moreover,  the  services  performed  under  this  section  would  not  require  the 
presence  of  a  dentist.  Most  of  the  dental  hygiene  scope  of  practice,  stated  in  Alternative  Section  402,  may 
be  performed  under  general  supervision.  While  the  dentist's  presence  is  not  required,  a  dentist  must 
authorize  any  treatment. 


Sec.  102(1 5).  The  definition  of  public  member  seeks  to  isolate  persons  who  are  disinterested  insofar 
as  representing  a  health  care  provider  point  of  view.  In  some  cases  health  professionals,  such  as  nurses, 
have  been  named  as  public  members  to  non-nursing  health  regulatory  boards.  In  the  task  force's  view, 
this  is  very  unsatisfactory.  The  object  of  placing  public  members  on  regulatory  boards  is  to  institute  a 
point  of  view.  A  health  professional  "public  member"  is  likely  to  identify  with  other  health  providers  who 
advance  arguments  which  the  "public  member"  has  advanced  concerning  his  or  her  own  profession. 
Other  portions  of  the  definition  seek  to  remove  the  influence  of  family  ties  to  the  health  professions.  The 
parent,  sibling,  or  spouse  of  a  health  professional  may  defend  the  interest  of  the  profession  even  more 
vigorously  than  the  provider.  Once  a  state  has  decided  to  have  public  members,  a  bona  fide  effort  should 
be  made  to  have  true  consumer  perspective.  Direct  financial  interest  in  health  services,  such  as  that  of 
insurers,  suppliers,  and  stockholders,  which  is  often  overlooked,  should  be  avoided  as  well. 

Sec.  201(a).  State  health  regulatory  boards  of  all  types  usually  contain  disproportionate 
representation.  Members  of  the  regulated  profession  are  the  sole  representatives  on  many  boards,  while 
auxiliaries  and  the  public,  if  represented  at  all,  are  underrepresented.  The  membership  scheme  in  this 
legislation  proposes  an  absolute  majority  of  dentists  but  significant  public  and  auxiliary  membership.  In 
the  task  force's  view,  any  group  regulated  by  a  board  of  dentistry  is  entitled  to  guaranteed  representation 
on  the  board.  While  the  task  force  recommendation  is  for  "at  least  one  public  member,"  there  was  general 
agreement  that  effective  citizen  representation  requires  more  than  one  public  member.  Appointment  of 
additional  public  members  would  have  to  be  balanced  against  factors  such  as  the  size  of  the  board  and  the 
number  of  auxiliary  groups  represented. 

The  task  force  has  elected  not  to  include  two  common  restrictions  on  board  membership:  no  fixed 
minimum  of  years  of  practice  is  required  for  membership  and  educators  are  not  excluded  from 
membership.  The  task  force  concluded  that  a  mixed  representation,  even  from  the  professional  groups, 
would  promote  debate  and  be  advantageous  to  the  development  of  sound  policy  within  the  board.  A 
particularly  useful  professional  member  might  be  a  dentist  or  auxiliary  with  a  public  health  background. 
Such  a  representative  could  bring  valuable  insights  into  the  needs  of  all  sectors  of  the  delivery  system. 


10       DENTAL  PRACTICE  ACT 

22  his  actual  and  reasonable  expenses  incurred  in  carrying  out  his  duties  as 

23  a   board   member.   Any  member  when  serving  as  a  regional  or  national 

24  dental  examiner  may  receive  compensation  from  the  examining  agency. 

25  (e)   The  board  shall  meet  at  least  [  ]  times  annually  at  the  call 

26  of  the  chairman.  A  majority  of  board  members  shall  constitute  a  quorum. 

27  A  majority  vote  of  those  present  shall  be  a  decision  of  the  entire  board.  A 

28  majority  of  the  board  may  call  a  meeting  absent  the  call  of  the  chairman. 

29  (f)    The  [governor   may  appoint]  [board   may  elect]  a  chairman  and 

30  other  officers  which  [he]  [it]  may  deem  necessary. 

31  (g)  All  members   of  the  board  shall  enjoy  immunity  from  individual 

32  civil  liability  while  acting  within  the  scope  of  their  duties  as  board  mem- 

33  bers. 

1  Section  202.  [Powers  and  Duties  of  the  Board.} 

2  (a)  The  board,  through  its  policies  and  activities,  shall  by  rule  establish 

3  standards  for  and  promote  the  safe  and  qualified  practice  of  dentistry. 

4  (b)  The  board  shall  be  responsible  for  all  disciplinary  proceedings  under 

5  this  act. 

6  (c)   The  board  shall,  by  rule,  establish  educational,  training,  and  com- 

7  petency  standards  governing  the  examination  and  practice  of  practition- 

8  ers  under  this  act.  The  board  may  also  regulate  the  manner  in  which 

9  specialists  and  limited  practitioners  announce  their  practices  to  the  pub- 

10  lie. 

1 1  (d)  The   board   shall  examine,   or  cause  to  be  examined,  for  compe- 

12  tency  eligible  applicants  for  licenses  to  practice  dentistry.   It  shall  also 

13  examine  applicants  for  dental  auxiliary  occupations  which  are  currently 

14  licensed  as  well  as  applicants  for  other  dental  occupations  which  may  be 

15  designated  as  eligible  for  licensure  by  the  legislature. 

16  (e)   The  board  shall  issue  licenses  to  those  applicants  who  successfully 

17  complete  the  licensure  examination  and  renew  the  licenses  of  those  prac- 

18  titioners  who  continue  to  meet  the  licensure  standards  of  this  act. 

19  (0    The  board  shall  report  annually  information  concerning  board  li- 

20  censing  activity,  the  number  of  examinations  held,  the  number  of  appli- 

21  cants  in  each  licensure  group,  the  pass-fail  rate  in  each  group,  board  re- 

22  ceipts  and  expenditures,  and  other  information  which  the  legislature  may 

23  deem  appropriate. 

24  (g)  The  board  may  promulgate  reasonable  rules  and  regulations  neces- 

25  sary  to  the  execution  of  its  duties  under  this  act,  after  consultation  with 

26  the  public  and  other  concerned  parties. 

27  (h)  The  board  shall  monitor  the  standards  and  availability  of  dental  ser- 

28  vices  provided  in  this  state  and  report  its  findings  annually  to  the  legisla- 

29  ture. 

30  (i)    The    board   shall   establish   educational   and   training   requirements 

31  necessary  to  permit  safe  and  orderly  delegation  of  duties  to  dental  auxili- 

32  aries,  as  provided  in  Section  406  of  this  act. 
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Sec.  202.  In  the  event  that  this  act  is  adopted  in  conjunction  with  the  Health  Occupations  Policy 
Coordinating  Act,  the  provisions  of  this  section  should  be  deleted  in  favor  of  the  provisions  of  Section 
401  of  the  Health  Occupations  Policy  Coordinating  Act.  In  this  manner  all  regulatory  boards  will  be 
reorganized  within  the  administrative  system  contemplated  by  the  task  force. 

Sec.  202(c).  This  reflects  the  task  force's  belief  that  the  question  of  what  constitutes  sufficient 
training,  education,  and  skill  for  licensure  is  a  professional  decision.  The  board,  with  its  professional 
majority,  makes  these  decisions  affecting  dentistry  and  its  auxiliary  occupations. 

The  second  sentence  reflects  the  task  force's  approach  to  the  difficult  question  of  specialty 
recognition.  The  task  force  recognizes  that  specialty  recognition  is  in  a  state  of  flux  within  the  profession. 

The  task  force  concluded  that  the  chief  concern  with  the  announcement  of  specialty  and  limited 
practices  is  in  its  potential  for  confusing  the  public.  The  task  force  decided,  therefore,  to  recommend  that 
the  board  of  dentistry  regulate  the  manner  in  which  these  practices  are  announced,  treating  the  entire 
specialty  and  limited  practice  question  solely  as  an  advertising  matter. 

The  task  force  recommends  that  board  regulations  be  issued  to  require  that  those  practitioners  who 
announce  themselves  as  specialists  be  certified  by  the  appropriate  certifying  body  or  be  eligible  for  such 
certification  by  virtue  of  completing  all  necessary  educational  requirements  for  certification.  Further, 
regulations  should  require  practitioners  choosing  to  limit  practice  to  a  particular  area  to  announce 
themselves  as  general  dentist,  practice  limited  to  (specific  specialty  mentioned). 

Sec.  202(d).  The  language,  "shall  examine,  or  cause  to  be  examined,"  permits  the  board  to  delegate 
its  duties  at  its  discretion.  Section  202(1)  specifically  enables  this  delegation.  This  reflects  a  task  force 
conclusion  that  boards  have  been  inundated  by  administrative  duties.  A  review  of  regulatory  board 
agendas  tends  to  confirm  this  conclusion.  The  matters  of  receiving  bids,  hiring  and  firing,  scheduling  and 
administering  examinations,  discipline,  etc.,  fill  the  agendas  of  most  boards.  The  task  force  believes  that 
regulatory  board  members  should  be  freed  from  these  duties  so  that  more  attention  may  be  given  to 
matters  of  state  and  professional  policy. 

Sec.  202(e).  To  eliminate  any  doubt,  the  board  is  specifically  charged  with  a  duty  to  review,  when 
appropriate,  the  continued  qualifications  of  practitioners  for  licensure.  The  board,  it  is  contemplated, 
may  justifiably  refuse  to  renew  a  license  for  proper  cause  even  in  the  absence  of  a  complaint.  Proper  cause 
would  be  any  ground  enumerated  in  Section  501. 

Sec.  202(f).  Regulatory  boards  are  often  criticized  as  agencies  which  are  not  accountable.  An 
annual  report  would  seem  basic  to  accountability,  but  many  states  do  not  specifically  provide  for 
reporting  in  their  statutes.  The  requirement  of  a  specific  annual  report  is  designed  to  give  the  legislature  a 
means  of  monitoring  board  activity.  In  states  which  do  require  reports,  reporting  is  often  perfunctory.  By 
mandating  the  reporting  of  certain  information,  board  performance  over  a  period  of  years  can  be 
measured. 

Sec.  202(g).  Rulemaking  procedure  is  largely  determined  by  administrative  procedures  acts.  States 
with  administrative  procedures  acts  should  coordinate  this  section  with  the  rulemaking  procedures  in 
existing  law.  The  National  Association  of  Attorneys  General's  Committee  on  the  Office  of  Attorney 
General  has  recently  published  an  excellent  booklet,  Rulemaking  Manual  for  Occupational  Licensing 
Boards.  For  states  without  such  statutes,  this  section  indicates  a  task  force  belief  that  rulemaking  should 
be  conducted  publicly,  and  only  after  adequate  opportunity  for  public  input. 

Sec.  202(h).  The  development  of  norms  to  evaluate  specific  dental  procedures  is  being  undertaken 
by  several  state  dental  associations  and  by  the  American  Dental  Association  Council  on  Dental  Care 
Programs.  The  norms  are  being  developed  for  peer  review  committees,  but  could  be  utilized  by  state 
regulatory  boards  as  well. 
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33  (j)    The  board  shall  administer  and  enforce  the  terms  of  this  act. 

34  (k)  The   board  shall  collect  data  and  maintain  records  concerning  its 

35  respective  professional  and  auxiliary  occupations  as  provided  in  Section 

36  306. 

37  (1)    The  board  may  delegate  its  duties  under  subsections  (b),  (d),  and 

38  (e),  and  Article  V  to  designated  members  which  it  may  convene  from  time 

39  to  time. 

1  Section  203.  [Limits  of  the  Powers  of  the  Board.] 

2  (a)  The  board  shall  not,  by  rule  or  otherwise: 

3  (1)  Limit  the  ownership  of  dental  practices  to  holders  of  dental  li- 

4  censes. 

5  (2)   Limit  the  number  of  auxiliaries  a  dentist  may  supervise. 

6  (3)  Limit  the  number  of  offices  or  sites  at  which  a  dentist  or  auxili- 

7  ary  may  practice. 

8  (4)   Limit  the  right  of  general  dentists  and  specialists  to  practice  in 

9  an  association,  partnership,  corporation,  or  other  lawful  entity. 

10  (5)  Limit  the  right  of  dentists  to  practice  with  other  health  profes- 

1 1  sionals  in  an  association,  partnership,  corporation,  or  other  lawful  entity. 

12  (6)   Limit  the  right  of  dentists  to  practice  under  the  name  of  "clinic, " 

13  "dental  center,"  or  other  descriptive  terms  so  long  as  the  public  is  not  de- 

14  ceived  as  to  the  nature  of  the  services  offered. 

15  (b)  The  board  shall  not  prohibit  research,  including  educational,  sys- 

16  terns,  and  manpower  utilization  research,  which  is  at  variance  with  the 

17  terms  of  this  act  so  long  as  it  is  conducted  under  the  supervision  of  a  li- 

18  censed  dentist  and  done  by  nonprofit  dental  research  institutions  char- 

19  tered  by  this  state  or  by  dental  or  dental  auxiliary  schools  accredited  by 

20  the  Commission  on  Accreditation  of  the  American  Dental  Association, 

21  its  successor  agency,  if  any,  or  any  other  nationally  recognized  accredit- 

22  ing  agency.   Research  may  be  performed  within  or  without  such  institu- 

23  tions,  provided  that  if  research  involves  the  treatment  of  dental  patients 

24  in  the  private  office  of  one  or  more  private  practices,  the  board  shall  be 

25  notified  in  writing  of  the  intent  to  conduct  such  research  and  the  practice 

26  or  practices  selected  shall  be  done  in  consultation  with  the  board. 

Article  III 
[Licensure  and  Testing  Procedures] 

1  Section  301.  [License  Requirements.] 

2  (a)   It  shall  be  unlawful  for  any  person  not  otherwise  authorized  by  law 

3  to  practice  dentistry  or  [list  any  licensed  auxiliary  occupation]  or  purport 

4  to  be  a  dentist  or  [list  any  licensed  auxiliary  occupation]  without  a  valid 

5  license  to  practice  dentistry  or  [list  any  licensed  auxiliary  occupation]  is- 

6  sued  by  the  Board  of  Dentistry  of  this  state.  The  requirements  of  this  ar- 

7  tide  shall  not  apply  to: 
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Sec.  202(1).  The  purpose  of  this  subsection  is  already  explained  in  the  commentary  to  Section 
202(d).  The  board  can  relieve  itself  of  ministerial  and  bureaucratic  duties  through  resort  to  this  section. 
This  is  another  effort  of  the  task  force  to  reshape  boards  into  policy  deliberation  and  policymaking 
entities  rather  than  clerking  entities. 

Sec.  203(a).  These  limitations  express  the  task  force  conclusion  that  states  have  mistakenly  tried  to 
"manage"  or  "shape"  the  dental  care  delivery  system.  State  practice  acts  that  contain  such  limitations 
favor  the  private  practice  model.  While  the  task  force  agreed  that  the  delivery  of  dental  services  through 
the  private  practice  method  has  been  a  highly  effective  and  efficient  system,  they  also  agreed  that  it  was 
not  in  the  state  interest  to  legislate  against  other  innovative  systems.  This  step,  in  the  task  force's 
judgment,  will  result  in  creative  efforts  in  dental  care  delivery.  The  task  force  concluded  that  it  is  a 
mistake  to  contain  innovative  efforts  within  the  bounds  of  arbitrary  limits  on  manpower,  practice  sites, 
and  ownership. 

There  is  considerable  opposition  to  removing  restrictions  on  ownership  of  dental  practice.  Many 
argue  that  removing  restrictions  will  lead  to  unscrupulous  practices  by  those  whose  desire  for  profits  is 
greater  than  their  concern  for  quality  patient  care.  The  task  force  concluded  that  health  practitioners 
today  successfully  balance  economic  considerations  with  quality  patient  care  and  that  the  restriction  is 
not  justified  to  prevent  a  potential  abuse. 

Well  aware  of  the  criticism  that  some  might  take  advantage  of  the  freedoms  contained  in  Section 
203,  the  task  force  concluded  that  no  delivery  system  guarantees  virtue.  The  task  force  is  confident  that 
adequate  enforcement,  as  contemplated  by  Sections  501 ,  502,  and  503,  is  a  more  appropriate  safeguard 
than  overly  restrictive  legislative  language. 


Sec.  301(a).  The  exemptions  from  the  licensure  requirements  are  largely  borrowed  from  existing 
legislation,  with  two  exceptions: 

(1)  Dental  or  dental  auxiliary  instructors  are  exempted  from  licensure  while  engaged  in  teaching 
activities.  There  is  concern  that  part-time  teaching  positions  not  be  used  to  circumvent  ordinary  licensure 
requirements.  An  educational  setting,  in  the  opinion  of  the  task  force,  offers  institutional  safeguards 
which  are  adequate  to  protect  the  public.  The  task  force  further  concluded  that  if  any  individual  sought  to 
practice  upon  the  general  public,  whether  within  or  without  the  school  setting,  on  a  non-teaching  fee-for- 
service  basis,  then  these  activities  would  be  outside  the  institutional  safeguards. 

(2)  The  exemption  for  visiting  dentists  is  broadened  to  include  occasional  clinical  presentations 
before  any  bona  fide  dental  society  or  accredited  dental  educational  facility. 
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8  (1)  A  dentist  licensed  in  another  state  making  a  clinical  presentation 

9  sponsored  by  a  bona  fide  dental  society  or  association  or  an  accredited 

10  dental  educational  institution. 

11  (2)  A  dental  or  dental  auxiliary  student  enrolled  in  any  accredited 

12  educational  program  who  works  under  the  direct  supervision  of  a  licensed 

13  dental  or  dental  auxiliary  instructor,  whether  within  the  dental  or  dental 

14  auxiliary  school  or  at  a  practice  site  remote  from  the  dental  or  dental  aux- 

15  iliary  school. 

16  (3)  Dentistry  or  [list  any  licensed  auxiliary  occupation]  practiced  in 

17  the  discharge  of  official  duties  by  employees  of  the  United  States  govern- 

18  ment  and  any  of  its  agencies. 

19  (4)  Dental  or  dental  auxiliary  instructors,  whether  full-time  or  part- 

20  time,  while  engaged  in  teaching  activities  while  employed  in  accredited 

21  dental  or  dental  auxiliary  educational  institutions. 

22  (5)  Dentists  or  [list  any  licensed  auxiliary  occupation]  employed  by 

23  public  health  agencies  who  are  not  engaged  in  the  direct  delivery  of  den- 

24  tal  services  to  patients. 

25  (6)  Any   dentist   licensed  in  another  state  who  provides  emergency 

26  care  to  any  person  so  in  need. 

27  (b)  Any  person  permitted  by  this  section  to  practice  dentistry  or  [list 

28  any  licensed  auxiliary  occupation]  without  a  license  shall  be  held  to  the 

29  same  standard  of  care  as  any  licensed  practitioner.  In  addition,  a  person 

30  practicing  dentistry  or  [list  any  licensed  auxiliary  occupation]  shall  be  sub- 

31  ject  to  all  provisions  of  this  act  and  other  applicable  laws  which  govern  the 

32  practice  of  dentistry  or  [list  any  licensed  auxiliary  occupation]  by  licensed 

33  practitioners.   A   person  permitted  by  this  section  to  practice  without  a 

34  dental  or  dental  auxiliary  license  shall  register  his  name  and  practice  lo- 

35  cation  with  the  board  before  commencing  practice. 

36  (c)   In  addition  to  any  other  civil,  criminal,  or  disciplinary  remedy,  the 

37  attorney  general,  the  Board  of  Dentistry,  [any  citizen]  or  the  prosecuting 

38  attorney  of  any  county  where  a  person  is  practicing  or  purporting  to  prac- 

39  tice  dentistry  or  [list  any  licensed  auxiliary  occupation]  without  a  valid 

40  license  or  exemption  from  licensure  granted  under  this  section  may,  in 

41  accordance   with  the  laws  of  this  state  governing  injunctions,  maintain 

42  an  action  to  enjoin  that  person  from  practicing  dentistry  or  [list  any  li- 

43  censed  auxiliary  occupation]  until  a  valid  license  is  secured. 

1  Section  302.  [Application  for  Examination  and  License.] 

2  (a)   Each  application  for  a  license  to  practice  dentistry  or  [list  any  li- 

3  censed  auxiliary  occupation]  shall  be  in  writing  and  signed  by  the  appli- 

4  cant. 

5  (b)  Application  for  a  license  without  examination  shall  be  made  in  ac- 

6  cordance  with  the  provisions  of  Section  304  or  305. 

7  (c)   Any  graduate  from  a  dental  or  dental  auxiliary  school  accredited 

8  by  the  Commission  on  Accreditation  of  the  American  Dental  Association, 
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Sec.  301(c).  The  task  force  concluded  that  strict  enforcement  of  state  legislation  is  the  most  direct 
and  cost-effective  state  government  approach  to  assure  minimum  competency  necessary  to  protect  the 
public  health.  In  keeping  with  this  approach,  the  authority  to  enforce  the  licensure  requirement  is  vested 
in  three  entities.  Regulatory  boards,  local  prosecutors,  and  attorneys  general  are  sometimes  confused 
regarding  whose  responsibility  it  is  to  enforce  the  requirement  that  practitioners  possess  a  valid  license. 
This  provision  gives  each  a  clearly  defined  authority  under  which  to  act.  Thus  empowered,  there  should 
be  no  reason  for  lack  of  enforcement  of  this  important  requirement  other  than  disinterest  among  the 
responsible  parties. 


Sec.  302(c).  The  task  force  chose  to  express  the  accreditation  requirement  in  terms  of  schools 
"accredited  by  the  Commission  on  Accreditation  of  the  American  Dental  Association,  its  successor 
agency,  if  any,  or  any  other  nationally  recognized  accrediting  agency."  Believing  that  academic 
accreditation  in  many  fields  is  evolutionary,  the  task  force  concluded  that  if  a  single  accrediting  agency 
were  named  in  the  legislation  then  any  change  in  accrediting  authority,  even  a  successor  agency,  would 
result  in  a  technical  disqualification  of  applicants  and  graduates  from  a  school  no  longer  properly 
accredited.  There  should  be  no  need,  in  the  task  force's  view,  to  re-open  a  practice  act  to  correct  such  a 
matter.  Hence,  the  language  which  recognizes  present  as  well  as  future  accrediting  agencies. 
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9  or  its  successor  agency,  if  any,  or  any  other  nationally  recognized  accred- 

10  iting  agency  may  apply  for  and  shall  be  examined  for  a  license  to  practice 

1 1  dentistry  or  [any  licensed  auxiliary  occupation]. 

12  (d)  Foreign-trained  and  other  graduates  from  nonaccredited  dental  and 

13  dental  auxiliary  programs  may  apply  for  a  dental  or  dental  auxiliary  li- 

14  cense.  The  board,  by  regulation,  shall  establish  such  requirements  as  will 

15  reasonably  assure  that  an  applicant's  training  and  education  are  suffi- 

16  cient  for  licensure. 

17  (e)   The  board  shall  administer  the  appropriate  dental  or  dental  auxil- 

18  iary  licensure  examination  to  any  foreign-trained  or  other  graduate  of  a 

19  program  not  accredited  by  the  Commission  on  Accreditation  of  the  Amer- 

20  ican  Dental  Association,  or  its  successor  agency,  if  any,  or  any  other  na- 

21  tionally  recognized  accrediting  agency  if,  in  its  judgment,  the  applicant's 

22  education  and  training  are  substantially  similar  to  or  higher  than  the  cur- 

23  riculum  standards  required  by  the  recognized  accrediting  agency. 

24  (f)    The  board  may  require  a  laboratory  examination  as  a  prerequisite 

25  to  the  clinical  examination  of  any  applicant  where  the  board  has  reason 

26  to  believe  the  applicant  cannot  practice  safely  on  a  clinical  patient  [due 

27  to  a  difference  in  the  applicant's  curriculum  or  any  other  bona  fide  rea- 

28  son]. 

29  (g)  All  applicants  who  are  admitted  to  the  examination  process  shall 

30  be  evaluated  upon  the  same  standards  in  all  examinations.  [Skill  and  per- 

31  formance  standards  required  in  the  written,  laboratory,  and  clinical  ex- 

32  aminations  shall  be  the  same  for  all  applicants.] 

1  Section  303.  [Examination  Requirements.] 

2  (a)   Every  applicant  for  licensure  who  does  not  qualify  for  exception  to 

3  licensure  under  Section  301   or  exemption  from  examination  under  Sec- 

4  tions  304  and  305  shall  be  subject  to  examination  by  the  board.  The  board 

5  may  administer  written,  laboratory,  and  clinical  examinations  to  test  pro- 

6  fessional  knowledge  and  skills.  The  board  may  accept  the  results  of  na- 

7  tional  standardized  examination  in  satisfaction  of  the  written  examination 

8  authorized  by  this  section,  and  may  accept  the  results  of  regional  testing 

9  agencies   in   satisfaction   of  the    laboratory   or  clinical  examination  au- 

10  thorized  by  this  section. 

1 1  (b)  The  board  may  waive  the  formal  educational  requirements  for  den- 

12  tal  auxiliary  examination  where  it  appears  that  the  applicant  has  acquired 

13  significant  experience  in  the  dental  auxiliary  occupation. 

1  Section  304.  [Applicants  Licensed  in  Other  States.] 

2  (a)  If  an  applicant  for  licensure  is  already  licensed  in  another  state  to 

3  practice  dentistry  or  [list  any  licensed  auxiliary  occupation],  the  board 

4  shall  issue  the  appropriate  dental  or  [list  any  licensed  auxiliary  occupa- 

5  tion]  license  to  the  applicant  upon  evidence  that: 

6  (1)  The  applicant  is  currently  an  active,  competent  practitioner,  and 
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Sec.  302(d),  (e),  and  (f)-  State  dental  boards  have  been  troubled  by  the  problem  of  what  to  do  with 
applicants  whose  training  and  education  does  not  conform  to  the  curriculum  of  an  accredited  American 
dental  school.  Both  foreign-trained  and  domestically  trained  graduates  of  unaccredited  schools  fit  this 
category.  Many  boards  have  simply  excluded  such  applicants  from  the  examination  process  altogether. 

Courts  in  several  jurisdictions  have  examined  this  approach  and  have  concluded  that  it  is  unfair,  as 
it  deprives  the  applicant  of  any  opportunity  to  prove  his  competence  and  earn  a  livelihood.  The  courts 
have  concluded  that  a  foreign  or  unaccredited  curriculum  may  or  can  substantially  replicate  the  training 
received  by  students  in  accredited  American  dental  schools.  In  any  event,  any  applicant  should  have  a  fair 
opportunity  to  demonstrate  what  his  competence  is.  Therefore,  the  task  force  has  created  a  two-step 
procedure  for  admission  to  the  examination  process. 

(1)  The  applicant  must  satisfy  the  board  that  his  curriculum  is  substantially  similar  to  that  of  an 
accredited  American  dental  school.  The  burden  of  proof  is  on  the  applicant.  The  board  has  the  power  to 
require  a  number  of  different  informational  reports  concerning  the  applicant's  curriculum.  The  applicant 
must  provide  these  and  present  them  to  the  board  in  a  manner  to  be  determined  by  the  board. 

(2)  If  it  is  decided  that  an  applicant's  curriculum  is  substantially  similar  to  that  of  an  accredited 
American  dental  school,  there  still  exists  the  question  of  whether  the  applicant  can  practice  safely  on  a 
patient,  even  for  purposes  of  a  clinical  examination.  Therefore,  the  board  is  empowered  to  require,  at  its 
discretion,  a  laboratory  or  facsimile  examination  of  any  applicant  whose  ability  to  practice  safely  on  any 
patient  is  in  question.  The  task  force  has  chosen  to  express  the  requirement  as  "due  to  a  difference  in  the 
applicant's  curriculum  or  any  other  bona  fide  reason."  The  reason  for  the  requirement  is  a  simple  one: 
even  where  an  unaccredited  curriculum  has  been  evaluated  and  found  acceptable,  the  board  is  not  always 
able  to  assess  an  applicant's  clinical  skills  under  such  circumstances. 

The  task  force  concluded  that  the  state's  police  power  should  be  exercised  to  classify  graduates 
from  unaccredited  schools  and  require  different  methods  of  preexamination  screening.  This  decision  was 
based  upon  the  judgment  that  accreditation  is  a  screening  method  which  assures  certain  minimum 
components  of  a  dental  or  dental  auxiliary  education.  But  substitutes  must  be  found  when  the  applicant's 
schooling  is  unaccredited.  The  curriculum  evaluation  and  laboratory  examination  are  reasonable 
approaches  to  protection  of  public  health  and  safety.  It  would  be  irresponsible  and  dangerous,  in  the  task 
force's  view,  to  permit  essentially  unscreened  applicants  to  practice  on  patients  in  the  clinical 
examination  with  no  assurance  of  their  skills.  In  the  task  force's  opinion,  this  is  a  compelling  state  interest 
and  the  classification  method  used  in  the  legislation  is  reasonable.  Section  302(g)  requires  that  all 
applicants  actually  admitted  to  the  examination  must  be  judged  upon  the  same  standards. 

Sec.  303(b).  This  subsection  vests  the  board  with  discretionary  authority  to  waive  formal 
educational  requirements  established  for  dental  auxiliary  licensure.  The  entire  curriculum  or  any  part 
may  be  waived,  as  the  board  deems.  As  in  Section  302(c),  the  effect  is  only  to  admit  the  candidate  to  the 
examination  process,  not  to  issue  a  license.  The  object  of  this  section  is  to  permit  a  candidate  to  show  that 
he  is  qualified  to  practice  safely  by  allowing  discretionary  admission  to  the  licensure  process. 

Opponents  of  giving  boards  the  authority  to  waive  formal  educational  requirements  argue  that 
such  a  waiver  would  allow  preceptor  training  to  replace  formal  education  of  auxiliaries.  The  task  force 
recognizes  that  waiver  of  educational  requirements  would  have  to  be  granted  only  after  careful 
consideration  of  the  facts  of  each  case.  Nevertheless,  the  task  force  concluded  that  the  board  should 
possess  such  authority. 

Sec.  304.  Reciprocity,  or  the  lack  of  it,  is  a  serious  issue  within  several  of  the  health  professions. 
Some  states  refuse  to  recognize  out-of-state  licenses  at  all.  Many  others  are  reluctant  to  recognize  such 
licenses  and  require  higher  standards  for  entry  by  out-of-state  licensees  than  for  in-state  applicants.  One 
factor  which  exacerbates  the  problem  is  the  wide  discretion  given  to  boards  to  make  these  licensure 
decisions. 

The  task  force  concluded  that  the  admitting  state's  sole  interests  were  in  determining  whether  an 
out-of-state  applicant  has  practiced  recently  and  safely  for  a  certain  period  of  time,  and  whether  the  out- 
of-state  license  was  issued  on  similar  or  greater  criteria  than  an  in-state  license. 

The  criteria  set  out  in  this  section  address  those  two  concerns  and  no  others.  Once  the  criteria  are 
met,  the  board  must  recognize  the  out-of-state  license  of  any  licensed  practitioner  and  issue  a  license. 
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7  (2)  The  applicant  has  practiced  at  least  [  ]  years  out  of  the 

8  [  ]  years  immediately  preceding  his  application,  and 

9  (3)  The  applicant  currently  holds  a  valid  license  in  another  state,  and 

10  (4)  No  disciplinary  proceeding  or  unresolved  complaint  is  pending 

1 1  anywhere  at  the  time  a  license  is  to  be  issued  by  this  state,  and 

12  (5)  The   licensure   requirements   in  the  other  state  are  substantially 

13  similar  to  or  higher  than  those  required  by  this  state. 

14  (b)  If  a  practitioner  already  licensed  in  another  state  does  not  qualify 

15  for  licensure  under  this  section,  and  intends  to  hereafter  limit  the  scope 

16  of  his  practice,  the  board  may  limit  the  scope  of  the  examination. 

1  Section  305.  [Issuance  and  Renewal  of  Licenses.] 

2  (a)  The   board  shall,  upon  the  applicant's  satisfactory  completion  of 

3  the  educational  requirements  and  written,  laboratory,  and  clinical  exam- 

4  inations  authorized  under  this  article,  and  upon  receipt  of  the  requisite 

5  fees,  issue  or  renew  the  appropriate  dental  or  dental  auxiliary  license. 

6  (b)  In  cases  of  unusual  hardship,  as  determined  by  the  board,  the  board 

7  may  grant  a  temporary  license  to  an  applicant  who  has  completed  all  re- 

8  quirements  established  by  this  act  for  licensure  except  for  examination 

9  or  other  required  evaluation  procedure.  A  temporary  license  issued  pur- 

10  suant  to  this  section  may  be  granted  for  up  to  one  year.  The  board  may 

1 1  place  restrictions  on  practitioners  so  licensed  including,  but  not  limited 

12  to,   practice   locations,  authorized   procedures,  and  supervisory  arrange- 

13  ments. 

14  (c)   Each  holder  of  a  dental  or  dental  auxiliary  license  may  apply  for 

15  renewal  of  his  license  upon  payment  of  periodic  fees,  as  determined  by 

16  the  board.  Each  license  shall  expire  on  the  licensee's  birthday  in  the  year 

17  the  license  expires.  Failure  to  renew  within  60  days  of  the  birthday  shall 

18  void  the  license.  A  void  license  may  not  be  reinstated  until  a  written  ap- 

19  plication  is  filed  and  payment  is  received  for  the  renewal  fee  and  a  $[50] 

20  delinquency  fee. 

21  (d)  The  board,  by  regulation,  may  establish  reasonable  requirements 

22  governing  the  re-entry  into  practice  of  inactive  practitioners. 

23  (e)   The  board  shall  establish  fees  to  be  paid  in  connection  with  the  li- 

24  censure  and  testing  process  which  shall  not  exceed  $[  ]  for  ini- 

25  tial  testing  and  licensure,  and  which  shall  not  exceed  $[  ]  for  li- 

26  censure  renewal. 

27  (f)    All  fees  collected  by  the  board  shall  be  deposited  to  the  credit  of 

28  the  General  Fund. 

1  Section  306.  [Duties  of  License  Holders.] 

2  (a)  As  a  condition  of  renewal  of  a  license,  each  licensee  shall  report 

3  information  pertaining  to  his  age,  practice  location(s),  practice  character- 

4  istics,   practice   status   (full-time,   active,   semiactive,  inactive),  and  other 

5  data  as  determined  by  rule,  reasonably  related  to  the  administration  of  a 
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Sec.  305(b).  This  vests  the  board  with  the  discretion  to  issue  temporary  licenses  to  practitioners 
who  do  not  meet  every  criteria  for  licensure.  The  purpose  is  to  relieve  hardship  where  the  deficiency  is  of  a 
technical  nature. 


Sec.  305(d).  This  problem  is  significant  in  that  obsolescence  can  occur  very  quickly  in  dynamic 
health  fields  such  as  dentistry.  At  present,  under  the  licensure-for-life  system,  payment  of  dues  and 
nothing  more  is  sufficient  to  keep  a  licensee  in  good  standing.  This  task  force  is  not  prepared  to  propose  a 
solution  to  the  problem,  but  concludes  that  the  problem  deserves  attention.  Certainly,  at  a  minimum, 
after  years  of  professional  inactivity,  some  kind  of  assessment  is  needed  before  a  career  is  resumed.  This  is 
fundamental  to  assuring  the  public  that  licensure  reflects  a  demonstrated  level  of  competence. 

Sec.  305(f).  One  clearly  identified  problem  which  surfaced  during  this  study  was  the  lack  of 
accountability  in  state  board  operations.  Any  agency  of  state  government  would  be  difficult  to  control  if 
that  agency  generated  its  own  funds.  The  budgetary  and  appropriation  process  is  the  single  greatest 
legislative  and  executive  check  on  government  agencies.  While  politics  are  clearly  involved  in  budgetary 
decisions,  the  appropriations  process  gives  elected  and  accountable  officials  the  power  to  compel 
performance  and  results.  Nearly  every  agency  of  state  government  is  subject  to  the  appropriations 
process.  Many  boards  which  have  lost  their  dedicated  funds  claim  they  are  underfunded  and  that  they  do 
not  have  adequate  resources  to  carry  out  their  responsibilities.  The  task  force  concluded  that  license  fees 
should  not  necessarily  determine  the  budget  available  for  the  disciplinary  process.  (See  commentary  on 
Section  501  of  the  Health  Occupations  Policy  Coordinating  Act.) 

Sec.  306(a)  and  (b).  A  serious  failing  in  many  state  regulatory  systems  is  lack  of  access  to  basic 
information  which  would  alert  a  diligent  board  to  a  potential  problem.  Forexample,  many  boards  never 
learn  of  the  existence  or  results  of  malpractice  actions,  even  though  these  reflect  directly  on  the  quality  of 
services  which  licensees  provide.  States  may  wish  to  amend  their  insurance  statutes  to  require  carriers  to 
report  the  filing  of  malpractice  actions  and  dispositions  to  the  board. 
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6  licensure  system  in  the  interest  of  public  health  and  safety.  Practitioners 

7  shall  report  the  information  as  a  condition  of  licensure  renewal,  except 

8  that  a  change  in  home  or  office  address  shall  be  reported  when  it  occurs. 

9  (b)  Every  practitioner  licensed  under  this  act,  upon  licensure  renewal, 

10  shall  report  to  the  board  every  instance  of  the  prior  licensure  period  in 

1 1  which  the  quality  of  his  professional  services  was  the  subject  of  legal  ac- 

12  tion  and  which  resulted  in  a  settlement  or  verdict  in  excess  of  $[2,500]. 

13  The  board  shall  maintain  the  information  in  the  records  described  in  sub- 

14  section  (a). 

15  (c)    Each   licensee  shall   prominently   display  at  the   primary  place  of 

16  practice   his   license   to   practice  dentistry  or  [list  any  licensed  auxiliary 

17  occupation]. 

18  (d)  Each  practitioner  shall  permit  his  practice  facilities  and  patient  and 

19  professional  records  to  be  inspected  at  reasonable  times  and  in  a  reason- 

20  able  manner  by  representatives  of  the  board. 

21  (e)    Each  dentist  shall  report  within  20  days,  upon  demand  from  the 

22  board,  the  names,  addresses,  duties,  credentials,  and  education  of  the  den- 

23  tal  auxiliaries  whom  the  dentist  supervises  or  employs. 


Article  IV 
[Dental  and  Auxiliary  Practice] 

1  Section  401.  [Dentists.] 

2  (a)  Only  a  dentist  licensed  or  otherwise  permitted  to  practice  under 

3  Article  III  shall  be  permitted  to  carry  on  the  profession  of  dentistry  in  this 

4  state. 

5  (b)  A  dentist  shall  have  the  exclusive  responsibility  for: 

6  (1)  Diagnosis  of  conditions  within  the  human  oral  cavity  and  its  ad- 

7  jacent  tissues  and  structures. 

8  (2)  The  treatment  plan  of  any  dental  patient. 

9  (3)  Prescribing  drugs  which  are  administered  to  patients  in  the  prac- 

10  tice  of  dentistry. 

1 1  (4)  The  overall  quality  of  patient  care  which  is  rendered  or  performed 

12  in  the  practice  of  dentistry,  regardless  of  whether  the  care  is  rendered 

13  personally  by  the  dentist  or  a  dental  auxiliary. 

14  (5)  Supervision  of  dental  auxiliaries  and  authorization  for  procedures 

15  performed  by  dental  auxiliaries  as  provided  in  Sections  402  through  406. 

16  (6)  Other  specific  services  within  the  scope  of  dental  practice. 

1  Section  402.  [Dental  Hygienists.]  Dental  hygienists  may  perform  any 

2  extraoral   or  intraoral   procedure   required   in  the   practice   of  dentistry, 

3  upon  authorization  of  a  supervising  dentist,  unless  prohibited  by  board 

4  rules  and  except  those  responsibilities  reserved  to  dentists  by  Section  401. 
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Sec.  306(d).  In  order  to  administer  a  regulatory  system  in  a  manner  effective  to  protect  the  public, 
the  board  must  have  the  meaningful  investigatory  tools.  Office  hygiene  and  patterns  of  practice  are 
significant  in  determining  whether  a  practitioner  is  safely  conducting  a  practice.  Licensure,  in  the  view  of 
the  task  force,  carries  with  it  the  obligation  to  submit  to  reasonable  inspections.  In  other  fields  of 
licensure  where  sanitation  is  important,  such  as  restaurants,  periodic  inspection  is  routine.  Regulations 
should  be  developed  to  ensure  that  the  practitioner's  and  patient's  civil  rights  will  not  be  jeopardized  by 
the  exercise  of  the  inspection  authority. 


Sec.  401(bX6).  Overall  physical  evaluation  of  the  patient  would  be  one  such  service. 

Sec.  402.  This  section  was  the  subject  of  lengthy  and  intense  task  force  debate.  The  task  force  felt 
strongly  that  more  authority  should  be  given  to  the  dentist  to  delegate  tasks  based  on  the  qualifications  of 
auxiliaries,  the  degree  of  supervision  to  be  provided,  and  the  dentist's  willingness  to  assume  responsibility 
for  his  auxiliaries.  However,  one  practical  problem  in  this  approach  is  the  lack  of  coordination  between 
the  underlying  educational  system  and  actual  service  delivery.  The  task  force  determined  that  the 
legislation  should  not  prohibit  the  hygienist  from  carrying  out  any  function  which  with  proper  training 
could  be  performed  safely.  Recognizing,  however,  that  the  scope  of  practice  which  is  reflected  is  broader 
than  dental  hygiene  curricula  currently  offer,  the  task  force  granted  the  board  authority  to  prohibit  by 
rule  those  functions  for  which  hygienists  are  not  presently  trained.  This  reflects  the  view  that  the  board  of 
dentistry  is  in  the  best  position  to  make  such  judgments  and  that  the  representative  makeup  of  the  board 
as  recommended  by  the  task  force  gives  adequate  assurance  that  such  judgments  would  be  made  fairly 
and  objectively. 
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5  All  procedures  performed  by  dental  hygienists  shall  be  under  direct,  in- 

6  direct,  or  general  supervision  of  a  dentist  as  determined  by  the  board. 

Alternative 

1  Section  402.  [Dental  Hygienists.] 

2  (a)   A  licensed  dental  hygienist,  either  under  direct,  or  indirect,  or  gen- 

3  eral  supervision,  as  determined  by  the  supervising  dentist,  may,  when  au- 

4  thorized  to  do  so  by  a  dentist: 

5  (1)  Scale,    polish,   plane,   and   remove  dental  plaque,   calculus,  and 

6  other  accretions  from  the  surfaces  of  human  teeth. 

7  (2)  Conduct  screening  examinations  of  the  oral  cavity  for  oral  disease. 

8  (3)  Provide  prophylactic  and  preventive  measures,  such  as  the  appli- 

9  cation    of  fluorides,   sealants,    and    other   recognized   topical  agents  for 

10  the  prevention  of  oral  disease. 

1 1  (4)  Provide  radiographic  exposures. 

12  (5)  Provide  oral  health  education  to  patients. 

13  (6)  Remove  sutures  and  dressings  and  apply  topical  anesthesia. 

14  (7)  Take   impressions  for   oral   prosthetic  appliances  and   other  ar- 

15  tificial  devices  and  materials  used  to  substitute  for  or  repair  human  teeth. 

16  (8)  Place  and  remove  rubber  dams  and  matrices. 

17  (9)   Place,  carve,  and  finish  restorative  materials. 

18  (10)  Perform  any  related  extraoral  procedure  required  in  the  prac- 

19  tice  of  such  duties. 

20  (b)  A  licensed  dental  hygienist,  under  the  direct  or  indirect  supervision 

21  of  a  dentist,  may  apply  local  anesthesia. 

1  Section  403.  [Dental  Assistants.]  A  dental  assistant  may  render  extra- 

2  oral  services  in  the  delivery  of  patient  care.  A  dental  assistant  may  per- 

3  form  the  intraoral  services  approved  and  published  by  the  board  in  accord- 

4  ance  with  the  provisions  of  Section  406.  A  dental  assistant  may  perform 

5  such  procedures  if  authorized  to  do  so  by  a  dentist.  Authorization  may  be 

6  given  only  after  the  dentist  is  satisfied  that  the  procedures  may  be  safely 

7  delegated  to  the  assistant.  All  procedures  performed  by  the  dental  assist- 

8  ant  shall  be  under  the  direct,  indirect,  or  general  supervision  of  a  dentist, 

9  as  determined  by  the  board. 

1  Section  404.  [Dental  Technicians.]  Dental  technicians  may  work  either 

2  in  commercial  dental  laboratories  or  under  the  supervision  of  a  dentist. 

3  Technicians,  when  not  working  under  the  supervision  of  a  dentist,  shall 

4  not  provide  for  dental  patient  use  any  prosthetic  applicances,  materials, 

5  or  devices  which  are  inserted  in  the  human  oral  cavity  or  which  come  in 

6  contact  with  the  human  oral  cavity  unless  ordered  upon  the  written  and 

7  signed  work  order  of  a  licensed  dentist.  Technicians  may  not  provide  in- 

8  traoral   services   to   patients.   The  technician  or  dental   laboratory  shall 

9  maintain  a  record  of  work  orders  for  a  period  of  [  ]  years. 
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Alternative  Sec.  402.  Some  have  claimed  that  boards  have  been  unnecessarily  restrictive  in 
granting  hygienists  authority  to  perform  certain  functions,  and  urged  the  task  force  to  issue  a  definitive 
list  of  functions  delegable  to  hygienists.  The  services  selected  as  the  scope  of  dental  hygiene  practice  in 
this  alternative  represent  the  range  of  services  which  dental  hygienists  are  currently  permitted  to  perform. 
The  task  force  concluded  that  if  dental  hygienists  could  safely,  for  example,  apply  local  anesthesia  in  one 
state,  it  should  logically  follow  that  this  service,  upon  proper  training,  could  be  safely  performed 
elsewhere.  The  task  force  having  concluded  that  the  procedure  was  safe,  felt  there  was  no  state  interest  to 
be  serviced  by  prohibiting  hygienists  from  delivering  the  service.  In  this  alternative,  the  responsibility  is 
placed  squarely  on  the  dentist's  shoulders  to  delegate  only  those  tasks  which  auxiliaries  can  competently 
perform. 


Sec.  403.  The  task  force  elected  not  to  state  a  scope  of  practice  for  dental  assistants  in  this 
legislation.  There  are  several  reasons  for  this  decision.  The  first  is  that  the  training  of  dental  assistants 
varies  so  widely  among  and  within  states  that  one  cannot,  with  confidence,  state  a  single  "scope  of 
practice"  for  this  manpower  group  which  could  be  safely  performed  in  every  state. 

Second,  many  states  do  not  regulate  dental  assistants  at  all,  at  least  in  the  sense  of  stating  a  scope  of 
practice.  The  result  is  often  an  anomaly:  the  formally  trained  and  educated  hygienist  is  restricted  by  a 
stated  scope  of  practice  to  certain  duties.  The  assistant,  not  explicitly  restricted  by  a  formal  scope  of 
practice,  and  in  many  cases  with  less  formal  education,  does  more. 

The  situation  is  fraught  with  potential  for  abuse  and  endangers  the  public.  The  provisions  of  this 
section,  by  not  stating  a  scope  of  practice,  force  the  board  to  examine  the  present  qualifications,  training, 
and  duties  of  dental  assistants  within  each  state  and  authorize  a  new  scope  of  practice  for  that  manpower 
group.  The  task  force  has  concluded  that  due  to  the  present  disparity  in  training  this  should  be  a  state-by- 
state  decision.  At  present,  the  scope  of  practice  in  some  states  is  determined  solely  by  the  judgment  of 
individual  dentists. 

The  scope  of  practice,  whatever  it  would  be,  would  be  amendable  under  the  provisions  of  Section 
406. 

Sees.  404  and  405.  These  sections  represent  the  task  force's  approach  to  the  troublesome  issue  of 
denturism.  It  is  essentially  a  compromise,  but  a  compromise  arrived  at  by  strict  adherence  to  the  self- 
imposed  criteria  of  measuring  any  regulatory  decision  against  a  public  health  need.  The  task  force 
concluded  that  there  are  two  steps  in  the  denture-making  process  in  which  the  presence  of  a  dentist  is 
necessary  to  protect  the  public  health  and  safety.  The  first  is  an  intraoral  examination  of  the  patient.  The 
task  force  concluded  that  a  dentist's  training  is  necessary  (1)  to  conduct  a  physical  evaluation  of  the 
patient,  (2)  to  understand  the  disease  processes  which  are  manifested  in  the  oral  cavity,  and  (3)  to 
diagnose  the  condition  of  the  oral  cavity  and  judge  its  health  and  fitness  for  denture  wear. 

The  second  step  is  the  fitting  of  the  appliance,  which  is  the  point  at  which  harm  may  next  be  done  to 
the  patient.  A  patient  whose  denture  does  not  properly  fit  will  have  discomfort  at  the  very  least  or  health 
problems  at  worst.  The  dentist  may  fit  the  appliance  or  fitting  may  be  done  by  the  dental  prosthetic 
auxiliary,  but  only  under  the  direct  supervision  of  the  dentist.  Direct  supervision  requires  that  the  dentist 
check  and  approve  the  work  performed  by  an  auxiliary  before  the  patient  is  dismissed.  This  is  consistent 
with  the  responsibility  for  overall  patient  care  assigned  to  a  dentist  by  Section  401. 

The  dental  prosthetic  auxiliary  is  permitted,  if  authorized  by  the  supervising  dentist,  to  perform 
every  other  procedure  required  in  the  provision  of  dentures  except  intraoral  examination. 
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1  Section  405.  [Dental  Prosthetic  Auxiliaries.]  The  dental  prosthetic  aux- 

2  iliary,  after  the  dentist  has  performed  an  intraoral  examination,  may  per- 

3  form  the  extraoral  and  intraoral  procedures  required  in  the  fabrication  of 

4  removable  prosthetic  applicances  and  other  artificial  materials  and  devices 

5  used  in  the  human  oral  cavity  as  substitutes  for  teeth.  The  delegated  pro- 

6  cedures  may  be  performed  under  the  direct,  indirect,  or  general  super- 

7  vision  of  the  dentist.  The  fitting  of  the  removable  prosthetic  applicance 

8  or  device  shall  be  done  by  the  dentist  or  the  auxiliary  under  the  direct  su- 

9  pervision  of  the  dentist.  Dental  prosthetic  auxiliaries  who  work  under  the 

10  supervision  and  authorization  of  a  licensed  dentist  need  not  work  pursuant 

11  to  a  written  and  signed  work  order. 

1  Section  406.  [Delegation  of  Duties  to  Dental  Auxiliaries.]  In  addition 

2  to  the  functions  and  services  described  in  Sections  402  through  405,  the 

3  board,  upon  the  advice  of  the  public  and  other  parties,  may  approve  other 

4  specific  procedures  or  functions  which  dentists  may  lawfully  delegate  to 

5  dental  auxiliaries.  The  board  may  authorize  delegation  of  any  function 

6  except  those  responsibilities  reserved  to  dentists  by  Section  401.  Each  or- 

7  der  of  the  board  promulgated  under  this  section  shall  describe  the  func- 

8  tion,  the  level  of  education  or  training  which  an  auxiliary  must  have  in 

9  order   to    permit    delegation,   and   the    degree  of  supervision   which  the 
10  functions  require. 

Article  V 
[Complaints  against  Practitioners;  Professional  Discipline] 

1  Section  501.  [Grounds  for  Professional  Discipline.] 

2  (a)   Practitioners  subject  to  this  act  shall  conduct  their  practice  in  ac- 

3  cordance  with  the  standards  established  by  the  board  under  provisions  of 

4  Section  202  and  shall  be  subject  to  the  exercise  of  the  disciplinary  sanc- 

5  tions  enumerated  in  Section  503(a)  if,  after  a  hearing,  the  board  finds 

6  that: 

7  (1)  A  practitioner  has  employed  or  knowingly  cooperated  in  fraud 

8  or  material  deception  in  order  to  obtain  a  license  to  practice  the  profession, 

9  or  has  engaged  in  fraud  or  material  deception  in  the  course  of  profession- 

10  al  services  or  activities,  or  has  advertised  services  in  a  false  or  misleading 

1 1  manner. 

12  (2)  A   practitioner   has   been  convicted   of  a  felony  or  other  crime 

13  which  affects  the  practitioner's  ability  to  continue  to  practice  competent- 

14  ly  and  safely. 

15  (3)  A  practitioner  has  engaged  in  or  permitted  the  performance  of 

16  unacceptable  patient  care  by  himself  or  by  auxiliaries  working  under  his 

17  supervision  due  to  his  deliberate  or  negligent  acts  or  act  or  failure  to  act 

18  regardless  of  whether  actual  injury  to  the  patient  is  established. 

19  (4)  A  practitioner  has  [knowingly]  violated  any  provision  of  this  act 
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In  July  1977,  Maine  enacted  a  law  which  grants  licensure  to  denturists  but  places  them  under  the 
supervision  of  dentists.  The  Board  of  Dentistry  was  charged  to  establish  educational  requirements  and 
examination  procedures.  In  1978  Arizona  passed  similar  legislation  which  also  provides  for  the  practice 
of  denturists  under  the  supervision  of  the  dentist. 

During  the  1977  and  1978  state  legislative  sessions,  roughly  one  half  the  states  rejected  legislation 
that  would  have  provided  for  the  independent  (unsupervised)  practice  of  denturism. 

In  November  1 978,  an  initiative  appeared  on  the  ballot  in  Oregon  which  provided  for  licensure  and 
independent  practice  of  denturism.  The  measure  further  requires  that  patients  receive  a  certificate  of  oral 
health  from  a  dentist  or  physician  before  the  denturist  begins  work.  This  measure  was  favorably  passed 
by  a  vote  of  78  percent  to  22  percent. 

The  task  force  chose  not  to  alter  this  suggested  legislation  based  on  the  Oregon  initiative,  just  as  it 
did  not  base  the  legislation  on  the  action  of  24  state  legislatures  that  rejected  measures  similar  to  the  one 
on  the  Oregon  ballot.  It  does,  however,  recognize  the  significance  of  this  vote  and  suggests  that  state 
legislators  consider  all  such  expressions  in  determining  their  position  on  this  matter. 

Sec.  406.  This  section  is  the  critical  "escape"  provision  which  permits  the  flexibility  which  the  task 
force  seeks  to  build  into  auxiliary  practice.  By  means  of  this  section,  changes  in  education,  technology, 
and  manpower  needs  can  be  accommodated  without  resort  to  the  legislative  process.  The  board  may 
expand  or  contract  the  scope  of  practice  of  any  auxiliary  group  within  the  boundaries  provided. 

Each  new  service  which  is  authorized  must  be  accompanied  by  a  description  of  the  education  or 
training  required  before  an  auxiliary  is  qualified  to  perform  the  service,  and  the  degree  of  appropriate 
supervision  must  also  be  stated.  These  requirements  will  accomplish  two  objectives: 

( 1 )  The  educational  system  and  the  actual  scopes  of  practice  for  practitioners  will  be  coordinated. 
One  will  not  outstrip  the  other  leaving  either  overqualified  or  undertrained  practitioners. 

(2)  By  prescribing  the  training  and  degree  of  supervision  required,  the  risks  to  public  health  and 
safety  and  the  need  for  the  physical  presence  and  diagnostic  skills  of  a  dentist  will  be  evaluated  and 
decided. 

Within  the  dental  community,  there  is  considerable  debate  about  what  functions  should  be 
delegated  to  auxiliaries.  The  task  force  concluded  that  the  state  had  no  reason  not  to  delegate  functions  to 
auxiliaries  as  long  as  they  could  be  performed  without  threat  of  harm  to  the  public.  Opponents  of 
delegating  various  procedures  claim  that  it  is  not  a  more  economical  way  to  deliver  services,  that  patients 
would  rather  have  the  work  done  by  dentists,  or  that  there  currently  are  enough  dentists  to  meet  demand 
without  further  delegation  of  duties.  These  arguments,  in  the  task  force's  view,  apply  to  decisions  made 
by  practitioners  and  patients,  but  should  not  be  the  basis  for  state  statutes. 

Acticle  V.  In  the  event  that  this  act  is  adopted  in  conjunction  with  the  Health  Occupations  Policy 
Coordinating  Act.  the  provisions  of  Sections  501,  502  and  503  must  be  coordinated  with  Sections  301, 
302  and  303  of  the  Health  Occupations  Policy  Coordinating  Act. 

Section  501 .  The  grounds  for  professional  discipline  enumerated  in  this  section  have  but  one  basis: 
if  not  deterred,  each  constitutes  a  direct  and  measurable  threat  to  the  health  and  safety  of  the  consuming 
public. 

This  section  also  reflects  the  task  force  decision  that  vigorous  enforcement  of  certain  minimum 
standards  of  care  will  do  more  to  raise  levels  of  practice  than  any  other  means  currently  available.  The 
task  force  elected  not  to  require  mandatory  continuing  education  in  this  legislation,  concluding  that  its 
effectiveness  has  yet  to  be  demonstrated. 

This  section  is  identical  to  Section  301  of  the  Health  Occupations  Policy  Coordinating  Act, 
reflecting  the  task  force  belief  that  state  concern  for  professional  discipline  is  the  same  regardless  of  the 
profession  involved. 
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20  or  board  regulations  promulgated  under  the  provisions  of  this  act. 

21  (5)  A  practitioner  has  continued  to  practice  although  he  has  become 

22  unfit  to  practice  his  profession  due  to: 

23  (i)   Professional  incompetence. 

24  (ii)  Failure  to  keep  abreast  of  current  professional  theory  or  prac- 

25  tice. 

26  (iii)   Physical  or  mental  disability. 

27  (iv)  Addiction  or  severe  dependency  upon  alcohol  or  other  drugs 

28  which  endangers  the  public  by  impairing  a  practitioner's  ability  to  prac- 

29  tice  safely. 

30  (6)  A  practitioner  has  engaged  in  a  course  of  lewd  or  immoral  con- 

31  duct  in  connection  with  the  delivery  of  dental  services  to  patients. 

32  (b)  The  board  may  order  a  practitioner  to  submit  to  a  reasonable  phys- 

33  ical  or  mental  examination  if  his  physical  or  mental  capacity  to  practice 

34  safely  is  at  issue  in  a  disciplinary  proceeding. 

35  (c)    Failure  to  comply  with  a  board  order  to  submit  to  a  physical  or 

36  mental  examination  shall  render  a  practitioner  liable  to  the  summary  re- 

37  vocation  procedures  described  in  Section  503(c). 

1  Section  502.  [Receiving  and  Processing  Complaints.] 

2  (a)  The  board  shall  receive  complaints  concerning  a  practitioner's  busi- 

3  ness  or  professional  practices.   Each  complaint  received  shall  be  logged, 

4  recording  the  practitioner's  name,  name  of  the  complaining  party,  date 

5  of  the  complaint,  and  a  brief  statement  of  the  complaint,  and  its  ultimate 

6  disposition. 

7  (b)  After  investigation  for  the  purpose  of  determining  probable  cause, 

8  the  chairman  may  dismiss  any  complaint  when  it  appears  [to  the  board] 

9  that  probable  cause  of  a  violation  cannot  be  established.  The  complain- 

10  ing  party  shall  be  notified  promptly  of  the  dismissal  and  may  appeal  the 

1 1  dismissal  to  the  full  board. 

12  (c)   Complaints  which  are  not  dismissed  may  be  referred  by  the  board 

13  to  [an  investigator]  [a  panel  convened  pursuant  to  Section  202(1)]  to  seek 

14  adjustment  between  the  complaining  party  and  the  practitioner.  [The  panel 

15  shall  consist  of  three  dentists,  a  dental  auxiliary,  and  a  public  member.] 

16  The  adjustment  may  include  any  penalty  enumerated  in  Section  503  or 

17  any  other  adjustment  which  is  accepted  by  the  board,  complaining  party, 

18  and  the  practitioner. 

19  (d)  Complaints  which  are  not  dismissed  or  adjusted  pursuant  to  Sec- 

20  tions  502(b)  and  (c)  shall  be  referred  to  a  hearing  officer.  A  member  or 

21  staff  person  shall  present  evidence  of  violations  to  the  hearing  officer. 

22  The  hearing  officer  shall  make  findings  of  fact,  conclusions  of  law,  and 

23  recommendations  after  a  hearing.  The  hearing  officer's  findings  of  fact, 

24  conclusions    of  law,   and   recommendations   shall   be   forwarded   to   the 

25  board. 

26  (e)   The  board  shall  receive  and  review  the  hearing  officer's  findings  of 
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Sec.  502(a).  State  agencies  receiving  complaints  should  coordinate  activities  with  state  dental 
association  peer  review  and  discipline  committees  as  these  committees  also  receive  and  investigate 
consumer  complaints. 


Sec.  502(b).  One  practical  problem  in  any  regulatory  system  is  managing  the  volume  of  complaints 
and  culling  the  baseless  from  the  genuine.  The  board's  authority  to  dismiss  is  akin  to  prosecutorial 
discretion  in  the  criminal  justice  system.  In  the  absence  of  at  least  probable  cause  of  a  violation,  it  would 
be  futile  to  go  further  in  expending  limited  board  resources. 


Sec.  502(c).  Voluntary  settlements  are  needed  to  deal  with  the  volume  of  complaints  in  a 
disciplinary  system.  This  section  encourages  such  settlements  by  instituting  such  a  formal  step  in 
disciplinary  proceeding. 


Sec.  502(d).  The  results  of  board  disciplinary  proceedings  are  often  overturned  or  criticized  for 
containing  due  process  of  law  violations.  The  task  force  concluded  that  hearings  should  be  conducted  by 
persons  trained  in  the  function  rather  than  board  members  with  no  particular  training  in  this  critical  area. 
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27  fact.  Any  member  who  has  participated  in  the  investigation  or  presenta- 

28  tion  of  a  case  to  a  hearing  officer  must  disqualify  himself  from  participa- 

29  tion  in  the  board's  decision  in  the  same  case.  The  board,  after  a  due  re- 

30  view,  and  hearing  if  deemed  advisable,  shall  accept  or  reject  the  hearing 

31  officer's  findings  of  fact  as  provided  in  [the  Administrative  Procedures 

32  Act  of  this  state].  The  board  shall  issue  an  order  of  its  findings  and  its  de- 

33  cision  as  to  penalty,  if  any,  and  the  order  shall  be  delivered  to  all  con- 

34  cerned  parties. 

35  (f)    Decisions  of  the  board  may  be  appealed  within  30  days  to  any  [cir- 

36  cuit]  court  of  competent  jurisdiction,  as  determined  by  the  rules  of  civil 

37  procedure.  A  license  shall  remain  in  effect  during  the  pendency  of  an  ap- 

38  peal  unless  suspended  under  Section  503(c). 

39  (g)  The  board  shall  have  the  power  to  subpoena  witnesses  and  evi- 

40  dence  in  any  part  of  this  state  to  compel  testimony  in  disciplinary  proceed- 

41  ings. 

42  [(h)  All  disciplinary  proceedings  held  under  the  authority  of  this  act 

43  are  subject  to  the  procedural  guarantees  of  the  Administrative  Procedures 

44  Act  of  this  state.] 

Alternative 

1  (b)  The  board  shall  refer  complaints  to  panels  of  ad  hoc  designated 

2  members  convened  pursuant  to  Section  202(1).  Each  panel  shall  consist 

3  of  three  dentists,  a  dental  auxiliary,  and  a  public  member  to  be  selected 

4  from  a  panel  of  [25]  ad  hoc  designated  members,  [15]  dentists,  [5]  dental 

5  auxiliaries  and  [5]  public  members  which  shall  be  appointed  by  the  gov- 

6  ernor  in  the  same  manner  as  provided  in  Section  201(b).  Ad  hoc  desig- 

7  nated  members  shall  be  compensated  in  the  same  manner  as  provided  in 

8  Section  201(d). 

9  (c)   Each  complaint  shall  be  referred  to  such  a  panel  which  shall  in- 

10  vestigate    the    charge.    The    panel    shall    determine,    by    majority    vote, 

1 1  whether  probable  cause  exists  that  a  violation  of  this  act  or  other  appli- 

12  cable  law  has  occurred.  The  panel  shall  prepare  a  formal  charge  in  each 

13  instance   where   it  finds  that   probable  cause  has  been  established.  The 

14  panel  may  dismiss  any  complaint  in  which  probable  cause  is  not  estab- 

15  lished. 

16  (d)  Each  formal  charge  shall  be  referred  to  a  second  panel  for  a  hear- 

17  ing.  No  board  member  or  designated  member  who  participated  in  the  in- 

18  vestigation  and  preparation  of  the  formal  charge  may  participate  in  a 

19  hearing  on  the  same  charge. 

20  (e)   Each  practitioner  whose  conduct  is  the  subject  of  a  formal  charge 

21  shall  receive  reasonable  notice  of  the  hearing.  The  notice  shall  state:  (1) 

22  the  time,  place,  and  date  of  the  hearing;  (2)  that  the  licensee  shall  appear 
22  personally  and  may  be  represented  by  counsel;  and  (3)  that  the  practition- 

24  er  shall  have  the  right  to  produce  witnesses  and  evidence  in  his  behalf  and 

25  shall  have  the  right  to  cross-examine  witnesses  and  examine  evidence  pro- 
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Sec.  502(h).  The  task  force  recommends  that  states  examine  Disciplinary  Action  Manual  for 
Occupational  Licensing  Boards,  published  by  the  National  Association  of  Attorneys  General, 
Committee  on  the  Office  of  Attorney  General. 


Alternative  Sec.  502  (b)  through  (g).  These  alternatives  are  borrowed  from  a  New  York  statute 
which  appears  to  have  worked  well  in  that  state.  The  system  serves  to  relieve  board  members  from  the 
huge  volume  of  complaints  which  are  received  in  some  states.  The  system  works  somewhat  like  the  grand 
jury  and  petit  jury  system  in  criminal  law.  The  first  panel  hears  a  complaint  and  prefers  a  charge  if 
warranted.  The  charge  is  then  judged  by  a  second  panel,  no  member  of  which  may  have  served  on  the 
first. 
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26  duced  against  him. 

27  (0    The  panel  shall  hear  evidence  produced  in  support  of  the  charges 

28  by  the  [attorney  general  or  his  designee]  [other  appropriate  official]  and 

29  contrary  evidence  produced  by  the  practitioner.  The  panel  shall  make  find- 

30  ings  of  fact,  and  in  the  event  a  charge  is  proven,  a  recommendation  of  the 

31  penalty  to  be  imposed.  The  findings  and  recommendation,  if  any,  as  to 

32  penalty  shall  be  forwarded  to  the  board. 

33  (g)  The  board  shall  review  the  panel's  findings  of  fact  and  recommen- 

34  dation  as  provided  in  the  [Administrative  Procedures  Act  of  this  state]. 

35  The  board  shall  issue  its  decision  and  order  within  [60]  days  of  its  receipt 

36  of  the  panel's  findings  and  recommendations. 

1  Section  503.  [Disciplinary  Sanctions.] 

2  (a)  The  board  may  impose  any  of  the  following  sanctions,  singly  or  in 

3  combination,  when  it  finds  that  a  practitioner  is  guilty  of  any  offense  de- 

4  scribed  in  Section  501(a): 

5  (1)   Permanently  revoke  a  practitioner's  license  to  practice. 

6  (2)  Suspend  a  practitioner's  license. 

7  (3)  Censure  a  practitioner. 

8  (4)  Issue  a  letter  of  reprimand. 

9  (5)  Place  a  practitioner  on  probationary  status  and  require  the  prac- 

10  titioner  to: 

1 1  (i)  Report  regularly  to  the  board  upon  the  matters  which  are  the 

12  basis  of  probation. 

13  (ii)  Limit  practice  to  those  areas  prescribed  by  the  board. 

14  (iii)  Continue    or   renew   professional  education   until  satisfactory 

15  degree  of  skill  has  been  attained  in  those  areas  which  are  the  basis  of  the 

16  probation. 

17  (b)  The  board  may  withdraw  the  probation  if  it  finds  that  the  deficien- 

18  cies  which  required  disciplinary  action  have  been  remedied. 

19  (c)   The  board  may  summarily  suspend  a  practitioner's  license  in  ad- 

20  vance  of  a  final  adjudication  or  during  the  appeals  process  if  the  board 

21  finds  that  a  practitioner  represents  a  clear  and  immediate  danger  to  the 

22  public  health  and  safety  if  he  is  allowed  to  continue  to  practice.  A  practi- 

23  tioner  whose  license  is  suspended  under  this  section  shall  be  entitled  to  a 

24  hearing  before  the  board  no  later  than  [20]  days  after  the  effective  date  of 

25  the  suspension.  The  practitioner  may  subsequently  appeal  the  suspension 

26  to  any  [circuit]  court  of  competent  jurisdiction  as  determined  by  the  rules 

27  of  civil  procedure. 

28  (d)  The  board  may  reinstate  a  license  which  has  been  suspended  under 

29  this  act  if,  after  a  hearing,  the  board  is  satisfied  that  the  applicant  is  able 

30  to  practice  the  profession  with  reasonable  skill  and  safety  to  patients.  As 

31  a  condition  of  reinstatement,  the  board  may  impose  disciplinary  or  cor- 

32  rective  measures  authorized  under  this  act. 

33  (e)   The  board  shall  seek  to  achieve  consistency  in  the  application  of  the 
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Sec.  503. 1  n  some  instances  boards  do  not  pursue  disciplinary  action  when  the  penalties  available  to 
the  board  appear  disproportionate  to  the  crime.  In  many  jurisdictions  boards  are  only  empowered  to 
suspend  or  revoke  licenses.  This  is  a  severe  penalty  which  is  understandably  reluctantly  exercised.  This 
section  supplies  a  range  of  penalties,  any  one  of  which  or  combination  of  which  should  fit  any 
disciplinary  situation. 
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34  foregoing   sanctions,   and   significant   departure  from   prior  decisions  in- 

35  volving   similar  conduct   shall   be   explained   in   the   board's   findings   or 

36  orders. 

1         Section  504.  [Penalties.]  [Insert  appropriate  penalty  clause.] 

Article  VI 
[Implementation] 

1  Section  601.  [Appropriations.]  [See  commentary  on  Section  501  of  the 

2  Health  Occupations  Policy  Coordinating  Act.] 

1         Section  602.  [Severability.]  [Insert  severability  clause.] 

1         Section  603.  [Repeal.]  [Insert  repealer  clause.] 

1         Section  604.  [Effective  Date.]  [Insert  effective  date.] 


4.  Suggested  State  Health  Occupations 
Policy  Coordinating  Act 


An  increasing  number  of  health  professional  groups  continue  to  seek 
regulation  through  state  legislation.  Historically,  once  licensed,  the  groups  tended 
to  be  regulated  by  autonomous  boards  composed  primarily  of  representatives  from 
the  profession.  Many  have  felt  that  such  a  system  dominated  by  practitioners  will 
primarily  protect  the  interests  of  the  individual  professional  groups  rather  than 
those  of  the  consumer.  State  policymakers  often  have  been  frustrated  in  their 
attempts  to  ensure  that  the  licensure  and  regulatory  process  takes  into  consideration 
broad  public  policy  issues  such  as  costs,  availability  of  services,  and  fragmentation 
of  health  care  delivery. 

This  suggested  act  creates  a  Health  Occupations  Council  composed  of  health 
professionals  and  consumers.  The  council  would  coordinate  certain  functions 
currently  performed  by  individual  licensing  boards  by  centralizing  budgeting,  office 
location,  staffing,  investigations,  and  professional  discipline.  The  council's 
membership  would  ensure  the  availability  of  professional  expertise  while 
maintaining  a  broad  public  health  policy  perspective. 

The  act  gives  the  council  broad  powers  to  define  roles  and  responsibilities  in  the 
provision  of  health  services.  The  council  is  authorized  to  review  and  coordinate 
licensing  board  regulations,  establish  discipline  and  enforcement  procedures,  and 
resolve  scope  of  practice  questions.  In  addition,  the  council  may  grant  limited 
waivers  to  existing  practice  acts  to  allow  pilot  projects  to  determine  whether  or  not 
certain  skills  can  safely  be  delegated  to  auxiliaries  and  new  manpower  groups.  The 
information  that  results  can  be  utilized  by  the  council  and  the  legislature  to  alter 
existing  scopes  of  practice. 
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Suggested  Legislation 

(Title,  enacting  clause,  etc.) 

Article  I 
[General  Provisions] 

1  Section  101.  [Short  Title.]  This  act  may  be  cited  as  the  [state]  Health 

2  Occupations  Policy  Coordinating  Act. 

1  Section  102.  [Definitions.]  As  used  in  this  act: 

2  (1)  "Health  professions"  or  "health  occupations"  means  the  licensed 

3  professions  of  [medicine,  dentistry,  nursing,  pharmacy,  osteopathy,  phys- 

4  ical  therapy,  optometry,  podiatry,  psychology,  chiropractic,  and  veterinary 

5  medicine],  the  specialties  and  subspecialties  of  each  of  the  foregoing  pro- 

6  fessions,  and  the  licensed  and  unlicensed  auxiliaries  of  each  of  the  fore- 

7  going  professions. 

8  (2)  "Health  professional"  or  "practitioner"  means  a  person  licensed 

9  or  otherwise  authorized  to  practice  a  health  occupation  enumerated  in  this 

10  act  or  any  recognized  auxiliary  occupation. 

1 1  (3)  "Health    Occupations    Council"    means    the    administrative    and 

12  policymaking  body  established  by  Article  II. 

13  (4)  "Auxiliary"  means  a  person  who  assists  a  health  professional  in 

14  the  delivery  of  health  care  services  to  patients.  Persons  providing  clerical 

15  or  housekeeping  services  are  not  auxiliaries  within  the  meaning  of  this 

16  definition. 

17  (5)  "Licensed"  means  that  the  practitioner  holds  a  license  or  certifi- 

18  cate  issued  by  the  appropriate  health  professional  licensing  board  over 

19  which  the  Health  Occupations  Council  has  jurisdiction,  and  which  entitles 

20  the  holder  to  practice  the  health  profession  or  occupation  regulated  by  the 

21  board. 

22  (6)  "Public  member,"  for  purposes  of  Health  Occupations  Council 

23  membership,  means  a  person  who  is  not  a  health  professional  as  defined 

24  in  subsection  (2)  [and  who  is  not  a  parent,  spouse,  child,  or  sibling  of  a 

25  health  professional  or  health  professional  student].  For  purposes  of  board 

26  membership,  any  person  with  a  significant  financial  interest  in  a  health 

27  service  or  occupation  is  not  a  public  member. 

28  (7)  "Scope   of  practice"  means  the  duties  and  responsibilities  of  a 

29  particular  health  professional  and  the  services  which  that  particular  health 

30  professional  group  is  permitted  to  provide  to  the  public  as  defined  by  the 

31  applicable  rules,  regulations,  and  statutory  language. 

32  (8)  "Emerging  occupation"  means  a  group  of  health  care  providers 

33  whose  actual   or   proposed   duties,   responsibilities,  and  services   include 

34  functions  which  are  not  presently  regulated  or  which  are  presently  in  the 

35  scope  of  practice  of  an  existing  licensed  health  occupation. 
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Sec.  102(1).  The  task  force  recognizes  the  clear  and  legitimate  distinction  between  a  profession  and 
an  occupation.  Although,  for  any  given  practitioner  group,  there  may  be  intense  debate  about  whether 
the  group  should  be  classified  as  an  occupation  or  a  profession.  The  task  force  chose  the  term  occupation 
and  it  is  intended  to  include  all  health  care  practitioners.  The  professions  listed  in  this  section  and  the 
licensing  boards  listed  in  Section  201(a)  should  be  the  same. 
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36  (9)  "Approved    project"    means    an   educational,    training,    or   man- 

37  power  utilization  program  approved  by  the  Health  Occupations  Council 

38  which,  on  a  pilot  program  basis,  administers  projects  as  described  in  Sec- 

39  tion  203. 

40  (10)  "Trainee"  means  a  person  being  taught  health  care  skills  under 

41  the  authority  of  Section  203  of  this  act. 

42  (11)  "Supervisor"  means  a  person  designated  by  the  approved  proj- 

43  ect  sponsor  who  already  possesses  the  skills  to  be  taught  the  trainees  and 

44  is  certified  or  licensed  in  this  state  to  perform  the  health  care  tasks  in- 

45  volving  such  skills. 

46  (12)  "Licensing   board"   means   an   entity   established    by   this   state 

47  which  tests  for  competency  and  licenses  applicants  to  a  health  occupation, 

48  and  which  has  administered  or  enforced  legislation  regulating  that  health 

49  occupation  in  the  past. 

50  (13)  "Training  cycle"  means  the  period  of  time  determined  by  the 

51  Health  Occupations  Council  required  to  instruct  trainees  who  participate 

52  in  approved  projects. 

53  (14)  "Power  of  enforcement"  means  the  powers  and  duties  with  re- 

54  spect  to  the  receipt  and  processing  of  consumer  complaints;  the  investiga- 

55  tion  of  possible  violations  of  a  practice  act,  rule,  or  regulation;  the  adjudi- 

56  cation  of  contested  complaints;  and  the  imposition  of  license  revocation, 

57  suspension,  or  other  sanction  against  a  practitioner. 

Article  II 
[Administrative  Provisions] 

1  Section  201.  [Establishment  of  Health  Occupations  Council] 

2  (a)  There  is  established  a  Health  Occupations  Council  as  a  [bureau] 

3  [division]  of  the  [state  department  of  public  health]  [other  appropriate 

4  agency].  The  Health  Occupations  Council  shall  administer  this  act  and  ex- 

5  ercise  its  power  under  this  act  over  the  following  licensing  boards:  [medi- 

6  cal,  dentistry,  pharmacy,  nursing,  physical  therapy,  osteopathy,  optome- 

7  try,  psychology,  podiatry,  chiropractic  and  veterinary  medicine]. 

8  (b)  The   Health  Occupations   Council  shall  consist   of  [21]  members. 

9  Each  licensing  board  subject  to  this  act  shall  elect  one  representative  to 

10  the  Health  Occupations  Council.  Membership  shall  also  include  no  fewer 

11  than  [one-third]  public  members  as  defined  in  Section  102(6)  of  this  act. 

12  Public  members  and  others  not  appointed  by  the  licensing  boards  shall 

13  be   appointed    by   the  governor.    The  governor  shall  appoint   [  ] 

14  members  to  provide  for  representation  of  auxiliaries. 

15  (c)   The  governor  shall  designate  the  length  of  the  terms  of  the  mem- 

16  bers   of  the   Health  Occupations  Council.  The  governor  shall  designate 

17  [one-third]  of  the  members  to  a  term  of  two  years,  [one-third]  of  the 

18  members  to  a  term  of  three  years,  and  [one-third]  of  the  members  to  a 

19  term  of  four  years.  After  expiration  of  the  terms  of  members  first  appointed 
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Sec.  201(a).  The  task  force  recommended  the  establishment  of  a  Health  Occupations  Council 
primarily  for  two  reasons.  The  first  was  to  bring  some  order  to  the  numerous  health  practitioner  groups 
competing  over  roles  in  the  health  care  delivery  system.  The  nature  of  the  issues  or  conflicts  is  similar  in 
the  over  200  identified  health  occupational  groups.  Continuous  changes  in  the  needs  of  the  patient 
population,  changes  in  education  and  training  systems,  and  other  factors  such  as  the  cost  of  care, 
distribution  of  manpower,  etc.,  exacerbate  these  conflicts.  The  questions  generally  center  on  the  scope 
and  boundaries  of  the  responsibilities  of  one  group  of  practitioners  versus  another  group  of  professionals 
or  versus  a  group  of  paraprofessionals. 

The  second  reason  involves  the  need  to  address  deficiencies  in  the  organizational  structure  of 
boards  and  state  government  that  tend  to  create  inefficiency,  policy  fragmentation,  and  little  public 
accountability. 

The  task  force  determined  that  there  were  three  essential  ingredients  to  a  licensing  and  regulation 
system  that  would  address  the  problems  outlined  above.  These  include:  (1)  a  broad  public  policy 
perspective  linked  with  a  state  government  policymaking  and  administrative  agency,  (2)  access  to  specific 
technical  information  regarding  each  occupation  or  group  involved  in  any  controversy,  and  (3)  a  range  of 
responsibility  and  powers  that  includes  all  regulated  health  manpower  groups  within  the  health  care 
delivery  system. 

The  specific  state  agency  under  which  the  Health  Occupations  Council  should  be  administered  is 
an  individual  state  decision.  While  the  task  force  considered  the  state  department  of  public  health  to  be 
most  logical,  they  also  recognized  that  states  might  also  consider  an  education  agency  (in  New  York, 
health  regulatory  boards  are  administered  under  the  State  Board  of  Regents,  Department  of  Education) 
or  centralized  regulatory  agency  (several  states  currently  have  such  an  agency;  they  include  Illinois, 
Michigan,  and  Virginia).  The  functions  of  the  Health  Occupations  Council  should  be  coordinated  with 
health  systems  agencies  and  other  planning  and  coordinating  groups. 

Opponents  of  the  Health  Occupations  Council  approach  are  primarily  concerned  that  the 
interdisciplinary  composition  of  the  council  would  mean  that  each  individual  profession  would  no  longer 
have  control  over  the  decisions  affecting  the  profession.  In  addition,  opponents  claim  such  a  council 
would  be  a  costly  addition  to  the  bureaucracy  and  that  autonomous  boards  operate  more  efficiently. 

Sec.  201(b).  The  selection  of  occupational  groups  that  would  be  regulated  by  the  Health 
Occupations  Council  is  also  an  individual  state  decision.  Beyond  a  group  of  five  to  seven  health 
professions,  there  is  considerable  debate  about  which  groups  are  independent  major  professions  and 
which  are  secondary  or  auxiliary.  It  is  suggested  that  enough  boards  be  included  so  that  the  spectrum  of 
health  care  services  is  regulated  by  the  Health  Occupations  Council.  The  membership  selection  process  is 
flexible  and  accounts  for  only  a  limited  number  of  seats  in  the  Health  Occupations  Council.  Auxiliary 
groups  continue  to  play  a  greater  role  in  health  care  delivery  and  should  be  represented.  While  it  may  not 
be  practical  to  include  representation  from  all  auxiliary  groups,  they  could  be  included  on  a  rotating 
basis.  Other  options  would  be  greater  public  or  professional  membership. 

The  task  force  placed  considerable  emphasis  on  the  need  for  coordination  of  licensing  board  and 
Health  Occupations  Council  activities.  Thus,  the  provision  calls  for  a  representative  to  the  Health 
Occupations  Council  appointed  by  each  board.  Additionally,  public  members  and  other  appointees  with 
expertise  on  consumer  concerns,  health  planning,  administration,  legal  matters,  and  education  are 
essential  in  creating  the  broad  public  policy  orientation  intended  for  the  Health  Occupations  Council. 
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20  under  this  act,  each  of  their  successors  shall  hold  office  for  a  term  of  four 

21  years.  In  the  event  a  member  is  unable  to  serve  his  full  term,  his  successor 

22  shall  be  appointed  to  serve  the  unexpired  portion  of  his  predecessor's  term. 

23  Health    Occupations    Council    members   shall   be   eligible   for   [  ] 

24  terms. 

25  (d)  The  executive   director   of  the   Health  Occupations   Council   shall 

26  serve  at  the  pleasure  of  the  [governor/ department  head].  The  executive 

27  director  shall  execute  the  decisions  of  the  Health  Occupations  Council 

28  and  be  its  chief  administrative  officer.  The  executive  director  shall  main- 

29  tain  a  staff  adequate  for  the  efficient  operation  of  the  Health  Occupations 

30  Council  and  licensing  boards  which  are  placed  under  the  jurisdiction  of 

31  the  Health  Occupations  Council. 

32  (e)   The    [governor/ department    head]    may    remove    members    of   the 

33  Health  Occupations  Council  for  cause.  Health  professional  members  of 

34  the  Health  Occupations  Council  shall  be  removed  if  found  guilty  in  a  pro- 

35  fessional  disciplinary  proceeding.  Any  professional  member  subject  to  a 

36  professional  disciplinary  proceeding  shall  disqualify  himself  from  Health 

37  Occupations  Council  business  until  the  charge  is  finally  adjudicated. 

38  (f)    The  governor  shall  appoint  a  chairman  from  the  Health  Occupa- 

39  tions  Council  membership  to  a  term  of  two  years. 

40  (g)   Members     of    the     Health     Occupations     Council     shall    receive 

41  $[  ]  per  day  in  compensation  for  each  day  or  portion  of  day  spent 

42  in  carrying  out  their  duties  as  council  members.  In  no  event  shall  the 

43  salary  of  a  council  member  exceed  $[  ]  per  year.  Members  shall 

44  also  receive  reimbursement  for  actual  and  reasonable  expenses  incurred 

45  in  carrying  out  their  duties  as  council  members. 

46  (h)  The  Health  Occupations  Council  shall  meet  at  the  call  of  the  chair- 

47  man.  A  majority  of  board  members  shall  constitute  a  quorum.  A  simple 

48  majority  may  direct  the  executive  director  to  call  a  meeting,  absent  the 

49  call  of  the  chairman.  A  majority  vote  of  those  present  when  a  quorum  is 

50  found  shall  be  a  decision  of  the  Health  Occupations  Council. 

1  Section  202.  [Powers  and  Duties  of  the  Health  Occupations  Council.] 

2  (a)  The  duties,  responsibilities,  and  powers  of  enforcement  granted  by 

3  other  laws  to  the  licensing  boards  enumerated  in  Section  201(a)  are  trans- 

4  ferred  to  the  Health  Occupations  Council.  Each  licensing  board  shall  ex- 

5  ercise  only  the  rights,  duties,  and  powers  enumerated  in  Section  401. 

6  (b)  The  Health  Occupations  Council  shall  continually  evaluate  statutes 

7  and  rules  governing  health  care  services  provided  by  health  professionals. 

8  The  Health  Occupations  Council  shall  forward  recommendations  for  sta- 

9  tute  revisions  to  the  appropriate  ttee  of  the  legislature. 

10  (c)   The  Health  Occupations  Council  shall  promulgate  educational  and 

1 1  training  standards  upon  which  to  authorize  the  assumption  or  delegation 

12  of  services   to   health  occupations  groups  where  the  legislature  has  ex- 

13  pressly  vested  the  Health  Occupations  Council  with  the  authority  to  do  so. 
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Sec.  201(d).  This  subsection  is  designed  to  address  the  fragmentation  resulting  from  independent 
staff  reporting  to  separate  boards.  The  creation  of  an  executive  director  position  provides  for  continuity 
and  coordination  of  Health  Occupations  Council  activities  and  is  a  vehicle  for  coordination  and  control 
of  staff  activities  throughout  the  state  regulatory  system.  All  licensing  board  and  Health  Occupations 
Council  staff  should  be  subject  to  the  Civil  Service  employment  practices  of  state  government  and  are 
intended  to  report  to  the  executive  director.  The  task  force  anticipates  that  the  Health  Occupations 
Council  would  draw  upon  staff  expertise  available  through  existing  state  health  agency  activities. 


Sec.  202.  By  adoption  of  this  section  and  Section  401  of  this  act,  all  included  regulatory  boards  can 
be  brought  within  the  administrative  system  contemplated  by  the  task  force. 


Sec.  202(b).  The  task  force  intends  that  the  Health  Occupations  Council  become  the  body 
responsible  for  a  unified  and  systematic  state  health  manpower  policy.  To  do  so,  the  Health  Occupations 
Council  is  charged  to  evaluate  existing  or  proposed  legislation  and  regulations. 

Sec.  202(c).  Autonomous  licensing  boards  have  at  times  tended  to  establish  higher  and  higher 
education  and  training  standards  which  can  operate  to  limit  unnecessarily  the  supply  of  available 
practitioners.  A  decision  to  raise  educational  or  training  standards  to  a  level  higher  than  those  in  other 
states  is  a  significant  state  policy  decision.  The  task  force  believes  that  the  Health  Occupations  Council, 
with  input  from  a  wide  variety  of  professions,  is  in  the  best  position  to  objectively  evaluate  and  comment 
on  the  training  required  for  a  particular  practitioner  to  competently  carry  out  a  given  procedure. 
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14  (d)  The  Health  Occupations  Council  shall  promulgate  rules  and  regu- 

15  lations,   upon  consultation  with  the  public  and  appropriate  boards  and 

16  professions,  regarding: 

17  (1)  Scopes  of  practice. 

18  (2)  The  delivery  and  regulation  of  health  care  services. 

19  (3)  Educational  or  systems  research  which  would  utilize  manpower 

20  groups  in  a  manner  at  variance  with  the  existing  applicable  practice  acts. 

21  (4)   Board  operations  and  other  matters  which  are  necessary  and  ap- 

22  propriate  to  the  development  of  a  cohesive  and  unified  health  regulatory 

23  policy. 

24  (5)  Execution  of  its  duties  and  powers  under  this  act. 

25  (e)   The  Health  Occupations  Council  shall  sit  as  the  final  administra- 

26  tive   authority   in  cases   of  professional   discipline.   The   Health  Occupa- 

27  tions  Council  may  subpoena  witnesses  found  in  any  part  of  this  state  to 

28  compel  their  presence  in  professional  disciplinary  proceedings. 

29  (0    The  Health  Occupations  Council  shall  receive  and  evaluate  requests 

30  for  regulations  by  emerging  or  unregulated  health  professions.  The  eval- 

31  uation  and  the  recommendation  as  to  the  need  for  regulating  the  group 

32  shall  be  forwarded  to  the  legislature. 

33  (g)  The   Health  Occupations  Council  may  authorize  pilot  projects  in 

34  health  manpower  use  under  the  procedures  enumerated  in  Section  203. 

35  (h)  The  Health  Occupations  Council  shall  establish  the  daily  and  an- 

36  nual  compensation   limits   which  licensing  board  members  shall  receive 

37  for  each  day  or  portion  of  day  spent  on  licensing  board  business,  which  in 

38  no  event  shall  be  higher  than  $[  ]  daily  and  $[              ]  annually. 

39  (i)    The   Health  Occupations   Council  shall  establish  the  fees  charged 

40  by  licensing  boards  in  connection  with  the  boards'  testing,  licensure,  and 

41  renewal  activities.  The  fee  charged  by  any  board  in  connection  with  test- 

42  ing  and  initial  licensure  shall  not  exceed  $[  ].  The  fee  charged  in 

43  connection    with    licensure    renewal    shall    not    exceed    $[  ].    The 

44  Health   Occupations   Council   may  vary  the  fees  charged   by  individual 

45  boards  based  upon  the  actual  cost  of  the  respective  testing,  licensure,  and 

46  renewal  processes. 

1  Section  203.  [Health  Manpower  Experimentation.] 

2  (a)  The  Health  Occupations  Council  shall  review  applications  for,  and 

3  may  grant  by  rule  [or  temporary  rule]  where  appropriate,  waivers  to  se- 

4  lected  scope  of  practice  limitations,  whether  limitation  is  by  statute  or  reg- 

5  ulation,   of  any  health  occupational  group  subject  to  this  act  so  as  to 

6  permit  safe  and  controlled  experimentation  in  new  kinds  and  combina- 

7  tions  of  health  care  delivery  and  health  manpower  utilization. 

8  (b)  The     Health    Occupations    Council    may    designate    experimental 

9  health  manpower  projects  as  approved  projects  where  such  projects  are 

10  sponsored  by  [nonprofit  educational  institutions  or  nonprofit  community 

11  hospitals  or  clinics].  Nothing  in  this  section  shall  preclude  approved  proj- 
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Sec.  202(d).  In  giving  the  Health  Occupations  Council  the  authority  to  promulgate  rules,  the  task 
force  considered  the  serious  need  for  consultation  and  advice  from  the  various  professional  groups 
affected  by  a  given  regulation.  However,  the  task  force  considered  the  broad  perspective  of  the  Health 
Occupations  Council  (representing  many  professional  interests  and  consumers)  to  be  essential  in  making 
judgments  on  the  matters  outlined  in  this  section. 

With  the  increasing  scrutiny  given  to  board  actions  in  both  initial  licensing  and  discipline,  the  task 
force  determined  that  the  Health  Occupations  Council  should  have  rulemaking  authority  governing 
board  operations.  Most  decisions  relating  to  board  operations  are  administrative  and  policy  matters  that 
can  be  decided  at  a  single  level  rather  than  by  dozens  of  independent  boards. 


Sec.  202(e).  Final  authority  for  professional  discipline  matters  vested  in  the  Health  Occupations 
Council  ensures  that  practitioners  desiring  further  hearing  of  a  board  decision  or  recommendation  need 
not  proceed  immediately  to  court  actions,  and  that  procedures  and  penalties  are  brought  in  line  with 
established  state  policies  and  thus  fare  better  against  increasing  court  intervention  in  this  area. 

Sec.  202(f).  With  the  increasing  specialization  of  the  health  care  delivery  system,  legislatures 
continue  to  be  petitioned  by  practitioner  groups  requesting  licensure  or  other  forms  of  state  regulation. 
This  subsection  does  not  remove  authority  for  such  decisions  from  the  legislature,  but  provides  the 
legislature  with  an  objective  evaluation  of  the  licensure  request.  Minnesota  and  Virginia  currently  use 
such  a  process.  See  the  Council  of  State  Governments,  Occupational  Licensing:  Questions  a  Legislator 
Should  Ask  (Lexington,  Ky.:  1978),  pp.  22-25. 

Sec.  202(g).  This  provision  recognizes  the  need  for  experimentation  and  the  resulting  data  in 
making  decisions  regarding  the  functions  carried  out  by  various  health  care  practitioners.  This  is  the 
enabling  section  for  exercise  and  powers  enumerated  in  Section  203. 

Sec.  202(h)  and  (i).  These  sections  provide  for  the  coordination  of  compensation  and  fee  schedules. 
It  does  not  mandate  that  such  amounts  be  uniform  but  intends  to  ensure  that  decisions  regarding  such 
amounts  be  made  under  a  perspective  covering  all  boards  and  all  fees. 


Sec.  203(a).  Practice  acts  permit  certain  functions  to  be  performed  by  practitioners  meeting 
prescribed  requirements  and  do  not  permit  experimentation.  The  task  force  considers  controlled 
experimentation  to  be  desirable  in  the  search  for  improving  the  health  care  delivery  system. 
Experimental  projects  as  authorized  under  this  provision  provide  for  a  degree  of  flexibility  in  regulatory 
decisions  and  provide  the  legislature  and  Health  Occupations  Council  with  much-needed  and  previously 
unavailable  information  regarding  the  training  and  background  necessary  for  provision  of  particular 
services.  This  provision  is  based  on  a  California  statute  enacted  in  1972.  [California  Health  and  Safety 
Code,  Article  18.  Sections  429.70-429.80.  See  the  Council  of  State  Governments,  Health  Manpower 
Licensing:  California  Demonstration  Projects  (Lexington,  Ky.:  1978).] 

Sec.  203(b).  A  number  of  conditions  may  be  imposed  to  ensure  that  project  sponsors  will  be 
responsible  in  the  conduct  of  the  research.  These  include  limiting  the  prospective  applicants  to  nonprofit 
educational  institutions  and  hospitals.  There  is  the  danger  that  a  sponsoring  agency  could  use  the 
program  for  other  than  honest  experimentation. 
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12  ects   from   utilizing  the   offices   of  physicians,  dentists,   pharmacists,  and 

13  other  health  professionals,  and  other  clinical  settings  as  training  sites. 

14  (c)   Subject  to  the  approval  of  the  Health  Occupations  Council,  an  ap- 

15  proved  project  may: 

16  (1)  Teach  new  skills  to  existing  categories  of  health  care  personnel. 

17  (2)  Develop  new  categories  of  health  care  personnel. 

18  (3)  Accelerate  the  training  of  existing  categories  of  health  care  per- 

19  sonnel. 

20  (4)  Teach  new  health  care  roles  to  previously  untrained  persons. 

21  (5)  Utilize  health  manpower  in  a  manner  which  is  at  variance  with 

22  the  terms  of  the  applicable  practice  act. 

23  (d)  Notwithstanding  any  other  provision  of  law,  a  trainee  in  an  ap- 

24  proved  project  may  perform  health  care  services  under  the  supervision  of 

25  an  appropriate  licensed  health  professional  where  the  general  scope  of 

26  such  services  has  been  approved  in  advance  by  the  Health  Occupations 

27  Council. 

28  (e)   A  trainee  shall  be  held  to  the  standard  of  care  of  an  individual 

29  otherwise  legally  qualified  to  perform  the  health  care  service  or  services 

30  performed  by  such  trainee. 

31  (0    Any  patient  being  seen  or  treated  by  a  trainee  shall  be  informed  of 

32  that  fact  before  treatment  is  undertaken  and  shall  be  given  the  opportuni- 

33  ty  to   refuse  treatment.  Consent  to  such  treatment  shall  not  constitute 

34  assumption  of  the  risk  or  waiver  of  any  right  by  a  patient. 

35  (g)  Organizations  requesting  to  undertake  approved  projects  shall  pro- 

36  vide  the  Health  Occupations  Council  with  a  description  of  the  project  in- 

37  dicating  the  category  of  person  to  be  trained,  the  tasks  to  be  taught,  the 

38  numbers  of  trainees,  numbers  and  qualifications  of  supervisors,  the  length 

39  of  the  project,  a  description  of  the  health  care  agency  to  be  used  for  train- 

40  ing  students,  and  a  description  of  the  types  of  patients  likely  to  be  seen  or 

41  treated. 

42  [(h)  Projects  which  address  maldistribution  of  health  services  shall  be 

43  given  priority.] 

44  (i)    The  Health  Occupations  Council  shall  hold  hearings  to  seek  the  ad- 

45  vice  of  the  public,  the  appropriate  professions,  and  appropriate  health  li- 

46  censing  boards  prior  to  designating  approved  projects. 

47  (j)    The  Health  Occupations  Council  shall  carry  out  periodic  on-site 

48  visitations  of  each  approved  project  and  shall  evaluate  each  project  to 

49  determine  the  following: 

50  (1)  Whether  there  is  a  significant  need  in  the  health  care  delivery 

51  system  for  the  service  and  manpower  use  combination  which  is  the  sub- 

52  ject  of  the  approved  program. 

53  (2)  The  new  health  skills  taught  or  extent  to  which  existing  services 

54  would  be  reallocated  among  health  professionals. 

55  (3)  Implications  of  the  project  for  existing  licensure  laws,  with  sug- 

56  gestions  for  changes  in  the  law  where  appropriate. 
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Sec.  203(d).  The  Health  Occupations  Council  would  determine  the  appropriate  and  specific  duties 
for  which  the  students  would  be  trained.  Trainees  in  approved  projects  would  not  be  allowed  to  be 
trained  in  any  and  all  procedures. 


Sec.  203(e).  Patients  of  trainees  should  be  protected  to  the  same  degree  as  for  services  performed  by 
a  legally  qualified  practitioner.  The  rules  may  prescribe  additional  standards  to  ensure  public  health  and 
safety.  It  is  important  to  understand  that  only  one  standard  of  care  is  intended,  whether  services  are 
provided  by  a  trainee  or  an  already  qualified  practitioner. 

Sec.  203(f)-  This  section  ensures  that  patients  will  be  informed  that  a  trainee  is  providing  services. 
Consent  to  treatment  does  not  create  a  defense  in  the  event  of  malpractice. 


Sec.  203(h).  This  optional  subsection  is  used  to  emphasize  the  alleviation  of  shortages  in  certain 
service  areas.  States  may  attempt  to  accomplish  a  variety  of  other  purposes  through  the  use  of  a  similar 
provision. 

Sec.  203(i).  This  subsection  is  included  to  ensure  that  existing  boards  and  professions  have 
adequate  notice  of  Health  Occupations  Council  actions  and  to  ensure  that  their  expertise  is  made 
available  to  the  Health  Occupations  Council  prior  to  authorization  of  any  project. 

Sec.  203(j).  The  criteria  on  which  approved  projects  are  to  be  evaluated  are  spelled  out  to  ensure 
that  projects  have  specific  and  identified  implications  for  possible  changes  in  existing  regulatory  statutes. 
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57  (4)  Implications  of  the  project  for  health  services  curricula  and  for 

58  the  health  care  delivery  system. 

59  (5)  Teaching  methods  used  in  the  project. 

60  (6)  The  extent  to  which  persons  with  the  new  skills  could  find  em- 

61  ployment  in  the  health  care  system,  assuming  laws  were  changed  to  incor- 

62  porate  their  skill. 

63  (7)  The  quality  of  care  and  patient  acceptance  of  the  project. 

64  (8)  The  cost  of  care  provided  in  the  project,  and  the  cost  of  such  care 

65  by  current  providers  thereof,  and  the  likely  future  cost  of  such  care  if  a 

66  new  occupation  is  recognized  and  granted  an  exclusive  or  semiexclusive 

67  right  to  provide  such  care. 

68  (k)  The  Health  Occupations  Council  shall  annually  report  to  the  legis- 

69  lature  and  appropriate  licensing  boards  concerning  the  results  of  each 

70  evaluation. 

71  (1)    The  Health  Occupations  Council  shall  not  approve  a  project  for  a 

72  period  lasting  more  than  two  training  cycles  plus  a  preceptorship  of  more 

73  than  [24]  months,  unless  it  determines  that  the  project  is  likely  to  contrib- 

74  ute  substantially  to  the  availability  of  high-quality  health  services  in  the 

75  state  or  a  region  thereof. 

76  (m)  Upon  conclusion  of  each  experimental  health  manpower  project, 

77  the  Health  Occupations  Council  shall  forward  the  results,  its  conclusions 

78  concerning  the  success  of  the  project,  and  a  recommendation  as  to  what 

79  action,  if  any,  the  legislature  should  consider  regarding  new  or  existing 

80  legislation. 

Article  III 
[Complaints  against  Practitioners;  Professional  Discipline] 

1  Section  301.  [Grounds  for  Professional  Discipline.] 

2  (a)   Practitioners  subject  to  this  act  shall  conduct  their  practice  in  ac- 

3  cordance  with  the  standards  established  by  the  board  and  Health  Occu- 

4  pations  Council  and  shall  be  subject  to  the  exercise  of  the  disciplinary 

5  sanctions  enumerated  in  Section  303(a)  if,  after  a  hearing,  the  Health 

6  Occupations  Council  finds  that: 

7  (1)  A  practitioner  has  employed  or  knowingly  cooperated  in  fraud  or 

8  material  deception  in  order  to  obtain  a  license  to  practice  the  profession, 

9  or  has  engaged  in  fraud  or  material  deception  in  the  course  of  profession- 

10  al  services  or  activities,  or  has  advertised  services  in  a  false  or  mislead- 

1 1  ing  manner. 

12  (2)  A  practitioner  has  been  convicted  of  a  felony  or  other  crime  which 

13  affects  the  practitioner's  ability  to  continue  to  practice  competently  and 

14  safely  on  the  public. 

15  (3)  A  practitioner  has  engaged  in  or  permitted  the  performance  of 

16  unacceptable  patient  care  by  himself  or  by  auxiliaries  working  under  his 

17  supervision  due  to  his  deliberate  or  negligent  act  or  acts  or  failure  to  act 
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Sec.  203(1).  This  subsection  is  included  on  the  assumption  that  projects  should  be  approved  for  the 
purpose  of  experimentation  and  gathering  information  and  not  as  a  mechanism  for  avoiding  existing 
regulatory  requirements. 


Sec.  203(m).  This  provision  requires  an  interpretation  from  the  Health  Occupations  Council  of  the 
legislative  implications  of  the  project  results. 


Article  III.  In  the  event  that  this  act  is  adopted  in  conjunction  with  the  Dental  Practice  Act, 
Sections  301,  302,  and  303  must  be  coordinated  with  Sections  501,  502,  and  503  of  the  Dental  Practice 
Act. 

Sec.  301.  The  grounds  enumerated  in  this  section  are  substantially  similar  to  those  in  Section  50 1  of 
the  Dental  Practice  Act.  The  difference  is  that  in  this  bill  the  grounds  apply  to  multiple  professions 
ranging  from  podiatry  to  medicine  to  optometry.  This  reflects  the  task  force  conclusion  that  health 
regulatory  issues  are  similar  regardless  of  the  profession  involved.  The  state  interest,  regardless  of  the 
individual  profession,  is  to  protect  the  public  from  unacceptable  practice.  These  concerns  need  not  be 
expressed  in  terms  which  only  apply  to  a  single  profession.  It  was  this  unity  of  issues  in  the  health 
regulatory  field  which  led  the  task  force  to  the  Health  Occupations  Council  concept. 
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18  regardless  of  whether  actual  injury  to  the  patient  is  established. 

19  (4)  A  practitioner  has  [knowingly]  violated  any  provision  of  this  act, 

20  the  applicable  practice  act,   or  licensing  board  regulations  promulgated 

21  under  the  provisions  of  this  act. 

22  (5)  A  practitioner  has  continued  to  practice  although  he  has  become 

23  unfit  to  practice  his  profession  due  to: 

24  (i)   Professional  incompetence. 

25  (ii)  Failure  to  keep  abreast  of  current  professional  theory  and  prac- 

26  tice. 

27  (iii)  Physical  or  mental  disability. 

28  (iv)  Addiction  or  severe  dependency  upon  alcohol  or  other  drugs 

29  which  endangers  the  public  by  impairing  a  practitioner's  ability  to  prac- 

30  tice  safely. 

31  (6)  A  practitioner  has  engaged  in  a  course  of  lewd  or  immoral  con- 

32  duct  in  connection  with  the  delivery  of  health  care  services  to  patients. 

33  (b)  A   licensing   board   or   Health  Occupations   Council   may   order  a 

34  practitioner  to  submit  to  a  reasonable  physical  or  mental  examination 

35  if  his  physical  or  mental  capacity  to  practice  safely  is  at  issue  in  a  discip- 

36  linary  proceeding. 

37  (c)    Failure  to  comply  with  a  board  or  Health  Occupations  Council  or- 

38  der  to  submit  to  a  physical  or  mental  examination  shall  render  a  practi- 

39  tioner  liable  to  the  summary  revocation  procedures  described  in  Section 

40  303(c). 

1  Section  302.  [Receiving  and  Processing  Complaints.] 

2  (a)  The   Health  Services  Complaints  Unit  of  the  Health  Occupations 

3  Council  shall  receive  complaints  concerning  a  practitioner's  business  or 

4  professional  practices.  Complaints  received  by  any  licensing  board  shall 

5  be  promptly  forwarded  to  the  Complaints  Unit.  Each  complaint  received 

6  shall   be   logged,   recording  the   practitioner's   name,   name   of  the  com- 

7  plaining  party,  date  of  the  complaint,  and  a  brief  statement  of  the  com- 

8  plaint  and  its  ultimate  disposition. 

9  (b)  After  investigation  for  the  purpose  of  determining  probable  cause, 

10  the  Health  Services  Complaints   Unit  may  dismiss  any  complaint  when 

1 1  it   appears  that   probable  cause  cannot   be  established.  The  complaining 

12  party  shall  be  notified  promptly  of  the  dismissal  and  may  appeal  the  dis- 

13  missal   to   the   [executive   director]   [Health   Occupations   Council].   Each 

14  dismissal  shall  be  reported  to  the  Health  Occupations  Council. 

15  (c)   Complaints  which  are  not  dismissed  may  be  referred  to  the  appro- 

16  priate  board  to  seek  an  adjustment  between  the  complaining  party  and  the 

17  practitioner.  The  adjustment  may  include  any  penalty  enumerated  in  Sec- 

18  tion  303  or  any  other  adjustment  which  is  accepted  by  the  board,  complain- 

19  ing  party,  and  the  practitioner.  Each  adjustment  shall  be  reported  to  the 

20  Health  Occupations  Council. 

21  (d)  Complaints  which  are  not  dismissed  or  adjusted  pursuant  to  Sec- 
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Sec.  302(a).  This  provision  establishes  a  single  unit  for  receiving  consumer  complaints.  In  many 
states,  board  offices  are  located  in  areas  other  than  the  state  capital.  This  arrangement,  co-location  with 
professional  societies,  part-time  staff,  and  related  factors  have  in  some  cases  discouraged  consumer 
complaints  and  undermined  confidence  in  complaint  disposition.  The  task  force  concluded  that  a  single, 
statewide  complaints  receiving  unit  would  establish  uniform  state  policies  regarding  complaints  which 
would  boost  public  confidence  in  the  disciplinary  process. 

A  centralized  investigatory  unit  is  also  recommended  by  the  task  force.  Many  consumer 
complaints  against  health  care  practitioners  are  similar — dealing  with  drugs  or  alcohol  abuse,  billing 
practices,  and  advertising.  The  task  force  determined  that  there  was  a  need  for  specialists  in 
investigations,  etc.,  but  that  it  was  unwise  for  each  investigator  of  health  care  practitioners  to  be 
employed  by  and  therefore  identified  with  a  particular  board.  Taking  investigative  duties  away  from 
licensing  boards  and  vesting  such  responsibilities  with  a  state  agency  perceived  to  be  impartial  and 
working  in  the  interest  of  the  consumer  should  further  boost  consumer  confidence  in  the  regulatory 
process. 

In  addition,  the  task  force  determined  that  there  was  a  need  for  coordination  and  a  broader 
accountability  of  investigation  activities.  Under  the  autonomous  board  structure,  some  boards  may 
employ  several  investigators  while  others  employ  one,  perhaps  part-time.  All  boards  are  likely  to  argue 
that  they  need  more  investigators  to  do  a  better  job.  The  task  force  determined  that  the  best  way  to 
achieve  this  coordination  and  accountability  was  by  having  the  investigations  staff  report  to  a  single  state 
official  responsible  for  the  provision  of  such  services.  This  official  or  office  would  be  responsible  for 
decisions  regarding  the  types  of  practitioners  or  cases  to  be  investigated  and  should  be  able  to  allocate 
resources  accordingly.  One  would  expect  investigators  to  specialize  in  various  types  of  investigation  and 
the  task  force  would  urge  that  this  occur.  In  addition,  technical  expertise  would  be  available,  as  it 
currently  is,  through  professional  experts  on  various  boards. 
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22  tion  302(b)  and  (c)  shall  be  referred  to  a  hearing  officer.  A  representative 

23  of  the  Health  Services  Complaints  Unit  shall  present  evidence  of  viola- 

24  tions  to  the  hearing  officer.  The  hearing  officer  shall  make  findings  of  fact, 

25  conclusions  of  law,  and  recommendations  after  a  hearing.  The  hearing 

26  officer's  findings  of  fact,  conclusions  of  law,  and  recommendations  shall  be 

27  forwarded  to  the  Health  Occupations  Council. 

28  (e)   The  Health  Occupations  Council  shall  review  the  hearing  officer's 

29  findings  of  fact.  The  Health  Occupations  Council,  after  a  due  review,  and 

30  hearing  if  deemed  advisable,  shall  accept  or  reject  the  hearing  officer's 

31  findings  of  fact  as  provided  in  [the  Administrative  Procedures  Act  of  this 

32  state].  The  Health  Occupations  Council  shall  issue  an  order  of  its  findings 

33  and  its  decision  as  to  penalty,  if  any,  and  the  order  shall  be  implemented 

34  by  the  appropriate  board. 

35  (f)    Decisions    of  the    Health   Occupations   Council   may   be  appealed 

36  within  30  days  to  any  [circuit]  court  of  competent  jurisdiction,  as  deter- 

37  mined  by  the  rules  of  civil  procedure.  A  license  shall  remain  in  effect  dur- 

38  ing  the  pendency  of  an  appeal  unless  revoked  under  Section  303(c). 

39  (g)  The  Health  Occupations  Council  shall  have  the  power  to  subpoena 

40  witnesses  and  evidence  in  any  part  of  this  state  to  compel  testimony  in 

41  disciplinary  proceedings. 

42  [(h)  All  disciplinary  proceedings  held  under  the  authority  of  this  act 

43  are  subject  to  the  procedural  guarantees  of  the  Administrative  Procedures 

44  Act  of  this  state.] 

1  Section  303.  [Disciplinary  Sanctions.] 

2  (a)  The  Health  Occupations  Council  may  impose  any  of  the  following 

3  sanctions,  singly  or  in  combination,  when  it  finds  that  a  practitioner  is 

4  guilty  of  any  offense  described  in  Section  301(a): 

5  (1)  Permanently  revoke  a  practitioner's  license  to  practice. 

6  (2)  Suspend  a  practitioner's  license. 

7  (3)  Censure  a  practitioner. 

8  (4)  Issue  a  letter  of  reprimand. 

9  (5)  Place  a  practitioner  on  probationary  status  and  require  the  prac- 

10  titioner  to: 

1 1  (i)  Report  regularly  to  the  board  upon  the  matters  which  are  the 

12  basis  of  probation. 

13  (ii)  Limit  practice  to  those  areas  prescribed  by  the  Health  Occu- 

14  pations  Council. 

15  (iii)  Continue  or  renew  professional  education  until  a  satisfactory 

16  degree  of  skill  has  been  attained  in  those  areas  which  are  the  basis  of  the 

17  probation. 

18  (b)  The  Health  Occupations  Council  may  withdraw  the  probation  if  it 

19  finds   that  the   deficiencies   which  require  disciplinary  action  have  been 

20  remedied. 

21  (c)   The  Health  Occupations  Council  may  summarily  suspend  a  prac- 
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Sec.  302(h).  The  task  force  recommends  that  states  examine  Disciplinary  Action  Manual  for 
Occupational  Licensing  Boards,  published  by  the  National  Association  of  Attorneys  General, 
Committee  on  the  Office  of  Attorney  General. 


Sec.  303(a).  The  task  force  determined  that  it  is  the  individual  practitioner's  responsibility  to 
maintain  a  minimum  level  of  competence.  The  professional  association's  role  is  to  encourage 
practitioners  to  maintain  or  improve  competence  through  study  clubs,  opportunities  for  continuing 
education,  self-assessment  procedures,  and  associations  with  minimum  requirements  for  membership. 
State  government  is  responsible  for  assuring  an  adequate  minimum  level  of  applied  competence.  This  is 
carried  out  through  initial  testing  and  licensure  procedures  and  through  complaint  investigation  and 
discipline.  Vigorous  enforcement  is  probably  the  most  appropriate  governmental  role  to  ensure 
competent  practice. 

In  many  states,  disciplinary  boards  have  complained  that  their  alternatives  for  disciplinary 
sanctions  have  been  too  limited.  License  revocation  is  often  the  only  available  sanction  and  it  is  a  step 
that  boards  have  been  hesitant  to  take  for  all  but  the  most  serious  cases.  This  subsection  attempts  to 
expand  the  alternatives  available  to  the  disciplinary  body  to  include  lesser  penalties  geared  more 
specifically  to  the  nature  of  the  infraction.  For  example,  requirements  to  limit  practice  to  certain 
functions  or  to  take  special  remedial  education  recognize  that  the  practitioner  can  continue  to  practice 
competently  if  certain  conditions  are  met.  The  range  of  penalties  provided  puts  the  burden  on  the 
enforcement  authority  to  act  if  a  basis  exists.  The  task  force  does  not  recommend  mandatory  continuing 
education  except  as  a  specific  disciplinary  activity. 
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22  titioner's  license  in  advance  of  a  final  adjudication  or  during  the  appeals 

23  process  if  the  Health  Occupations  Council  finds  that  a  practitioner  rep- 

24  resents   a  clear  and   immediate   danger  to  the  public  health  and  safety 

25  if  he  is  allowed  to  continue  to  practice.  A  practitioner  whose  license  is 

26  suspended  under  this  section  shall  be  entitled  to  a  hearing  before  the 

27  Health  Occupations  Council  no  later  than  [20]  days  after  the  effective 

28  date   of  the  suspension.   The   practitioner   may  subsequently  appeal  the 

29  suspension  to  any  [circuit]  court  of  competent  jurisdiction  as  determined 

30  by  the  rules  of  civil  procedure. 

31  (d)  The  Health  Occupations  Council  may  reinstate  a  license  which  has 

32  been  suspended  under  this  act  if,  after  a  hearing,  the  Health  Occupations 

33  Council  is  satisfied  that  the  applicant  is  able  to  practice  the  profession 

34  with  reasonable  skill  and  safety  to  patients.  As  a  condition  of  reinstate- 

35  ment,  the  Health  Occupations  Council  may  impose  disciplinary  or  correc- 

36  tive  measures  authorized  under  this  act. 

37  (e)   The  Health  Occupations  Council  shall  seek  to  achieve  consistency 

38  in  the  application  of  the  foregoing  sanctions  and  significant  departure 

39  from  prior  decisions  involving  similar  conduct  shall  be  explained  in  the 

40  Health  Occupations  Council's  findings  or  orders. 

Article  IV 
[Powers  and  Duties  of  Boards] 

1  Section  401.  [Powers  and  Duties  of  Boards.]  Each  licensing  board,  with 

2  respect  to  the  health  occupations  or  professions  for  which  it  was  estab- 

3  lished,  shall  exercise  the  following  powers: 

4  (1)  The  boards  shall  establish  the  educational  training  and  competen- 

5  cy  standards  required  for  initial  licensure  of  health  professionals  which 

6  the  boards  are  empowered  to  regulate. 

7  (2)  The    boards    shall    examine    for   competency   eligible   applicants 

8  for  the  license  which  the  board  is  empowered  to  issue. 

9  (3)  The  boards  shall  issue  licenses  to  those  applicants  who  success- 

10  fully  complete  the  required  licensure  examinations  and  renew  the  licenses 

1 1  of  those  practitioners  who  continue  to  meet  the  licensure  standards  of 

12  their  respective  practice  acts. 

13  (4)  The  boards  shall  consult  with  and  make  recommendations  to  the 

14  Health  Occupations  Council  with  respect  to  all  regulations  promulgated 

15  by  the  Health  Occupations  Council  which  affect  the  board's  jurisdiction 

16  or  which  require  professional  expertise. 

17  (5)  The    boards    shall    advise    and    make    recommendations    to    the 

18  Health  Occupations  Council  on  matters  concerning: 

19  (i)  Experimental  health  manpower  projects  which  may  be  autho- 

20  rized  under  Section  203. 

21  (ii)  Proposed  educational  or  manpower  research  which  is  a  var- 

22  iance  with  the  scope  of  practice  restrictions  of  a  profession's  respective 
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Sec.  303(c).  Professional  discipline  is  a  sometimes  lengthy  process.  Due  process  of  law  requires  that 
a  licensee  be  given  a  fair  opportunity  to  be  heard  if  he  is  to  be  deprived  of  a  valuable  property  right  such  as 
a  professional  license.  This  means  that  a  practitioner  may  continue  to  practice  while  disciplinary 
proceedings  are  pending. 

From  time  to  time,  whether  due  to  mental  or  physical  illness  or  other  cause,  a  practitioner  becomes 
suddenly  unfit  to  practice  safely.  This  section  provides  the  board  with  emergency  suspension  powers  in 
those  events.  To  exercise  the  power,  a  clear  and  immediate  threat  must  exist  to  the  public's  safety.  In 
order  to  provide  due  process  safeguards,  the  practitioner  is  entitled  to  a  speedy  hearing  on  the  matter. 


Sec.  303(e).  The  task  force  is  concerned  that  public  agencies  be  accountable  to  elected  officials. 
Efforts  have  been  made  throughout  this  legislation  to  make  licensing  boards  accountable.  In  order  to 
ensure  that  the  Health  Occupations  Council's  disciplinary  powers  are  exercised  wisely,  this  provision  is 
included.  This  enables  a  reviewing  court  to  determine  whether  a  licensee  has  received  equal  justice.  An 
unusually  high  or  low  penalty  must  have  a  demonstrated  justification. 

Sec.  401.  By  adoption  of  this  section  and  Section  202  of  this  act,  all  included  regulatory  boards  can 
be  brought  within  the  administrative  system  contemplated  by  the  task  force.  The  board  powers  listed  in 
this  section  are  set  out  to  indicate  the  task  force  conclusions  concerning  the  relative  powers  of  the  boards 
compared  to  the  powers  of  the  Health  Occupations  Council.  The  provisions  listed  here  apply  to  boards 
generally.  Special  provisions  may  be  needed  to  include  all  the  powers  and  duties  currently  carried  out  by 
particular  boards  in  a  given  state. 

Section  202(a)  of  this  act  repeals  all  existing  board  powers.  This  section  cedes  back  to  the  boards 
certain  uniform  powers.  A  second  approach  would  be  to  selectively  repeal  in  the  repealer  clause  (Section 
503)  portions  of  existing  practice  acts  to  create  the  same  relationships.  This  legislation  adopts  the  former 
approach  because  of  its  simplicity. 

Some  of  the  powers  ceded  back  to  the  boards  included  the  construction  and  administration  of 
examinations.  In  some  states,  boards  employ  outside  examiners  in  addition  to  the  use  of  board  members 
to  conduct  exams.  The  task  force  would  support  the  use  of  consultants  for  examination  functions. 

The  task  force  seeks  to  emphasize  the  boards'  role  in  matters  requiring  technical  and  professional 
advice.  The  optimum  functioning  of  the  Health  Occupations  Council  requires  that  such  expertise  be 
available.  The  task  force  intends  for  boards  to  be  technical  consultants  to  the  Health  Occupations 
Council  on  the  issues  listed  in  the  section  and  others  as  identified  by  the  boards  or  the  Health 
Occupations  Council. 

In  an  effort  to  create  a  policymaking  perspective,  the  boards  are  given  an  advisory  role  in  the 
rulemaking  process.  The  choice  of  an  advisory  role  for  boards  is  tied  closely  to  the  concept  of  a  Health 
Occupations  Council.  Disputes  such  as  those  between  dentists  and  auxiliaries,  opticians  and 
ophthalmologists,  or  physical  therapists  and  athletic  trainers  adequately  illustrate  the  difficulty  boards 
have  in  maintaining  a  broad  perspective.  The  Health  Occupations  Council  is  intended  to  make  rules  on 
the  basis  of  all  health  care  delivery  needs  rather  than  the  interests  of  one  profession. 

An  advisory  role  should  also  encourage  boards  to  develop  a  policy-oriented  perspective  on  their 
duties.  A  board  with  rulemaking  authority  can  promulgate  rules  without  squarely  addressing  the  issue  of 
what  interest  or  purpose  the  rule  serves,  but  an  advisory  group  must  develop  persuasive  arguments  in 
support  of  its  position.  To  vindicate  its  position,  a  board  must  justify  its  position  in  terms  of  policy  or 
purpose.  Intraboard  debate  should  be  encouraged  by  this  system  as  boards  seek  to  develop  their  position 
on  any  issue.  In  many  cases,  interprofessional  debate  will  develop  within  the  forum  of  the  Health 
Occupations  Council  as  the  various  board  positions  on  an  issue  are  considered.  This  debate  will  benefit 
the  development  of  a  reasoned  health  regulatory  policy. 

The  requirement  for  boards  to  maintain  certain  data  on  licensees  follows  current  practices  in  many 
states.  Data  on  location  of  licensees,  type  of  practice,  etc.,  is  of  use  to  state  officials  in  education  and 
health  planning  activities.  Further,  the  lack  of  availability  of  data  regarding  malpractice  actions  has  been 
a  concern  of  enforcement  officials. 
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23  practice  act. 

24  (iii)  Scopes  of  practices. 

25  (iv)  Other  professional  and  technical  advice  which  the  Health  Oc- 

26  cupations  Council  may  solicit. 

27  (6)  The  boards  shall  give  professional  advice  and  opinion  in  proceed- 

28  ings  involving  the  revocation  or  suspension  of  licenses  or  other  disciplinary 

29  actions  where  questions  of  professional  competency,  standards  or  practices 

30  are  involved. 

31  (7)  The  boards  shall  maintain  records  concerning  the  licensee's  age, 

32  practice  location(s),  practice  status  (full-time,  active,  semiactive,  inactive), 

33  practice    characteristics,    malpractice    history,   and    other   data   as   deter- 

34  mined  by  the  board  concerning  their  respective  licensees  which  is  reason- 

35  ably  related  to  the  administration  of  a  regulatory  system  in  the  interest  of 

36  public  health  and  safety.  The  records  shall  be  updated  annually,  except 

37  that  a  change  in  home  or  office  address  shall  be  reported  when  it  occurs. 

38  The  boards  shall  require  their  licensees  to  immediately  report  the  exist- 

39  ence  of  any  malpractice  action  against  them  whether  filed  or  not  and  its 

40  ultimate  disposition. 

41  (8)  The    boards   shall   report   annually   to   the    Health   Occupations 

42  Council.  The  report  shall  include  information  concerning  board  licensing 

43  activity,  board  receipts  and  expenditures,  and  other  information  which 

44  the  Health  Occupations  Council  may  deem  appropriate. 

45  (9)  The  boards  may  adopt  reasonable  rules  and  regulations,  subject 

46  to  the  comment  of  the  Health  Occupations  Council,  to  carry  out  their  du- 

47  ties  under  this  act. 

48  (10)  A  licensing  board  may  delegate  its  duties  under  Section  401(a) 

49  (1,  2,  5,  and  6)  to  designated  members  which  it  may  from  time  to  time 

50  convene. 

51  (11)  All  fees  collected  by  licensing  boards  shall  be  deposited  to  the 

52  credit  of  the  General  Fund. 

Article  V 
[Implementation] 

1  Section  501.  [Appropriations.]  There  shall  be  appropriated  from  the 

2  General  Fund  to  the  executive  director  of  the  Health  Occupations  Coun- 

3  cil  such  sums  as  may  be  necessary  for  the  administrative  expenses  in- 

4  curred  in  fulfilling  the  provisions  of  this  act.  The  executive  director  shall 

5  allocate  to  the  licensing  boards  funds  adequate  to  carry  out  their  duties. 

1  Section  502.  [Severability.]  [Insert  severability  clause.] 

1  Section  503.  [Repeal.]  [Insert  repealer  clause.] 

1  Section  504.  [Effective  Date.]  [Insert  effective  date.] 
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Sec.  501.  The  task  force  concluded  that  the  present  autonomy  of  many  boards  contributes  to  their 
lack,  of  accountability.  With  all  license  fees  deposited  to  the  General  Fund  and  all  monies  for  the  Health 
Occupations  Council  and  board  activities  appropriated  by  the  legislature,  some  accountability  is 
introduced  into  the  system.  Further,  the  task  force  believes  that  if  regulatory  activities  are  in  fact  serving  a 
public  protection  function,  then  they  should  not  be  financed  by  what  is  essentially  a  tax  on  licensees,  but 
rather  appropriated  from  general  revenues  as  are  other  consumer  protection  activities. 
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